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PREFACE. 


In coinpiling this book on the Law of Homicide 
and Hurt in British India my purpose was to present 
in greater detail than has hitherto been done the 
Judicial decisions on this important branch of the 
criminal law. 

In commentaries that deal with the whole of the 
criminal law, it is scarcely possible to quote and discuss 
every ruling of all the Courts, and there is always a 
danger that only those deeisiuns will be cited which 
support the author’s own views; if contrary decisions 
are cited, space does not permit a careful discussion of 
the different principles enunciated. Generally also the 
decisions of the smaller Courts are not considered. 

I cannot of course claim to have cited every ruling 
dealing with homicide and hurt ; but the number cited 
is greater and the discussion more detailed than in any 
other commentary. 

Generally the rulings of each Court have been 
separately produced in chronological order ; and in the 
Genei’a! Remarks at the end of each subject I have 
endeavoured to analyse the theories adopted by each 
Court and to show where they differ or coincide. 



THE LAW 

OF 

HOMICIDE AND HDET 
IN BRITISH INDIA. 


CHAPTER I. 

CULPABLE HOMICIDE AKD MUEDER. 

Section, 299.— Whoever causes death bj- doing an act 
with the intention of causing death, or with the intention of 
causing such bodily injury as is likely to cause death, or with 
the knowledge that he is likely by such act to cause death, 
commits the offence of culpable homicide. 

ILLUSTRATIONS. 

(а) A lays sticks and turf over a pit with the intention 
of thereby causing death or with the knowledge that death 
is likely to be thereby caused. Z, believing the ground to be 
firm, treads on it, falls in and is killed. A has committed the 
offence of culpable homicide. 

(б) A knows Z to be behind a bush. B does not know 
it. A intending to cause or knov/ing it to be likely to cause 
Z’s death, induces B to fire at the bush. B fires and kills 
Z. Here B may be guilty of no ofi’ence ; but A has committed 
the offence of culpable homicide. 

(c) A, by shooting at a fowl with intent to kill and steal 
it, kills B who is behind a bush, A not knowing that he was 
there. Here, although A was doing ^an unlawful act, he was 
not o-uilty of culpable homicide, as he did not intend to kill B or 
to cause death by doing an act that he knew was likely to 
cause death, 

AlcrpitMiaf-iora 1.— A person who causes bodily injury to 
another who is labouring under a disorder, disease or bodily 
infirmity, and thereby accelerates the death of that other, 
shall be deemed to have caused his death. 



Explanation 2. — Where death is caused by bodily injury, 
the person who causes such bodily injury shall be deemed to 
have cauwsed the death although by resorting to proper remedies 
and i kiiful treatment the death might have been prevented. 

Explanation 3. — The causing of the death of a child in 
the mother’s womb is not homicide. But it may amount to 
culpable homicide to cause the dt ath of a living child i£ any 
part of that child has been brought forth, though the child 
may not have breathed or been completely born. 

Section 300.— Except in the cases hereinafter excepted 
culpable homicide is murder, if the act by which the death is 
caused is done with the intention of causing death, or, secondly, 
if it is done with the intention of causing such bodily injury 
as the offender knows to be likely to cause the death of the 
person to whom the harm is caused ; or thirdly, if it is done 
with the intention of causing bodily jnjury to any person, and 
the bodily injury intended to be inflicted is sufficient in the 
ordinary course of nature to cause death, or fourthly, if the 
person committing the act knows that it is so imminently 
dangerous that it must in all probability cause death or such 
bodily injury as is likely to cause death, and commits such act 
without any excuse for incurring the risk of causing death or 
such injury as aforesaid. 

ILLUSTRATION. 

(а) A shoots Z with the intention of killing him. Z diois 
in c onsequence. A commits murder. 

(б) A, knowing that Z is labouring under such a disease 
that a blow is likely to cause his death, strikes him with the 
intention of causing bodily injury. Z dies in consequence of 
the blow. A is guilty of murder, although the blow might 
not have been sufficient in the ordinary course of 
nature to cause the death of a person in a sound state of 
health. But if A, not knowing that Z is labouring under any 
disease, gives him such a blow as would not in the ordinary 
course of nature kill a person in a sound state of health here 
A, although he may intend to cause bodily injury, is not guilty 
of murder if he did not intend to cause death, or such 
bodily injury as in the ordinary course of nature w uld cause 
death. 



3 


(c) A intentionally gives Z a sword cut or club wound 
sufficient to cause the death of a man in the ordinary course 
of nature. Z dies in consequence. Here A is guilty of murder, 
although he may not have intended to cause Z's death. 

(d) A without any excuse, fires a loaded cannon into a ' 
crowd of persons and kills one of them. A is guilty of murder, 
although he may not have had a premeditated design to kill 
any particular individual. 

Exception L — ^Culpable homicide is not murder, if the 
offender, whilst deprived of the power ofc self-control bv 
grave and sudden provocation, causes the death of the person 
who gave the provocation, or causes the death of any other 
person by mistake or accident. 

The above exception is subject to the following pro- 
visos : — 

First. That the provocation is not sought or voluntarily 
provoked by the offender as an excuse for killing or doing harm 
to any person. 

Secondly. That^the provocation is not given by anything 
done in obedience to the law, or by a public vservant in the 
lawful exercise of his powers of such public servant. 

Thirdly. That the provocation is not given by anything 
done in the lawful exercise of the right of private defence. 

Explanation . — Whether the provocation was grave and 
sudden enough to prevent the offence from amounting to murder 
is a question of fact. 

ILLUSTEATION. 

(а) A, under the influeace of passion excited by pro- 
vocation given by Z, intentionally kills Y, Z’s child. This^^^^ 
is murder inasmuch as the provocation was not given by the 
child, and the death of the child was not caused by accident or 
misfortune in doing an act caused by the provocation, 

(б) Y gives grave and sudden provocation to A. A on| 

this provocation fi pistol at Y neither intending nor I 

knowing himself to be likely to kill Z who is near him but out I 
of sight. A kills Z. Here A has not committed murder, but ' 
merely culpable homicide. 
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(c) A is lawfully arrested by Z, a bailiff. A is ex- 
cited to sudjen and violent passion by the arrest, and kills 
Z. This is murder, inasmuch as the provocation was given 
by a thing done by a public servant in the exercise of his powers. 

(d) A appears as a witness bef ore Z, a Magistrate. Z says 
that he does not believe a word of A’s deposition, and that A has 
perjured himself. A is moved to sudden passion by these words 
and kills Z. This is murder. 

(e) A attempts to pull Z’s nose. Z, in the exercise of the 
right of private defence, lays hold of A to prevent him from 
doiog so. A is moved to sudden and violent passion in eon- 
se(|uence and kills Z. This is murder, inasmuch as the pro- 
vocation was given by a thing done in tlie exercise of the 
right of priv’^ate defence. 

(/) Z strikes B. B is by this provocation excited to violent 
rage. A, a bystander, intending to take advantage of B’s 
rage and to cause him to kill Z, puts a knife into B’s hand 
for that purpose. B kills Z with the knife. Here B may 
have committed only culpable homicide, but A is auiltv of 
murder. - & v 

Exception 2. — Culpable homicide is not murder, if 
tlie offender, in the exercise in good faith of the right of private 
defence of person or property, exceeds the power given to him 
by law and causes the death of the person against whom he is 
exercising such right of defence, without premeditation, and 
without any intention of doing more harm than is necessari' 
for the purpose of such defence. “ 

ILLUSTRATION. 

Z attempts to horsewhip A not in such a manner as to 
cause grievous hurt to A. A draws out a pistol. Z persists in 
the assault. A believing in good faith that he can by no other 
means prevent himself from being horsewhipped, shoots Z dead 
A has not committed murder, but only culpable homicide. * 

Exception 3.— Culpable homicide is not murder, if the 
offender, being a public servant, or aiding a public servant act- 
ingforthe aivancement of public justice, exteeds the powers 
pven to him hy law and causes death by doing an act which 
he, in good faith, believes to be lawful and necessary for the due 
discharge of his duty as such public servant, and without any 
ill- will tj wards the person whose death is caused, 
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Exception 4>.—Gal^ahh homicide is not murder, if it is | 
committed without premeditation in a sudden fight in the heat 
of passion upon a sudden quarrel, and without the otiender s 
having taken undue advantage, or acted in a cruel or unusual 
manner. 

EJoplaniUion. — It is immaterial in sucti eases which 
party offers the provocation or commits the first assault. 

Exeeptioyi 5 , — Culpable homicide is not murder when the 
person whose diath is caused, being above the age of eighteen 
years, suffers death or takes the risk of death wnth his own 
consent. 

ILLUSTRATION^. 

■ ,1 

A, by instigation, voluntarily causes Z, a person under | 
eighteen years of age, to commit suicide. Here on account of 
Z’s youth, he was incapable of giving consent to his own | 
death. A has therefore abetted murder. 

SeGtion ^01,~lf Sb person, by doing anything which he 
intends or knows to be likely to cause death, commits culp- j 
able homicide, by causing the death of any person whose death | 
he neither intends, nor knows himself to be likely to cause, the | 
culpable homicide committed by the offender is of the descrip- | 
tion of which it would have been, if he had caused the death of ■ 
the person whose death he intended or knew himself to be J 
likely to cause. 

Section 302,— Whoever commits murder shall be punished ■ 
with death, or transportation for life, and shall also be liable to 
■' ' fine. ' ■; 

303.— Whoever, being under sentence of transpdrta- ! 
tion for life, commits murder shall be punished with death. j 

Section 304. - Whoever commits culpable homicide not | 
amounting to murder shall be punished with transportation for ; 
life or imprisonment of either description for a term which may j 
extend to ten years, and shall also be liable to fine, if the act by [ 
which the death is caused is done with the intention of cans- | 
ing death, or of causing such bodily injury as is likely to 
• o cause death ; ;/ ; 

or with imprisonment of either description for a term which i 
may extend to ten years or with, fine or with both, if the 
act is done with the knowledge that it is Kkely to 
death, but without any intention to cause death or to cause such | 
Iwdily iiy hry as w likely to cauee death, | 
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GENERAL. 

Original Code. 

In the Code as originally drafted in 1837 the sections 
dealing with homicide and murder differed considerably from 
the present sections. J 

They began with Section 294 which ran as follows 


1 . j Whoever does any act or omits what he is legally bound 
to do, with the intention of thereby causing or with the know- 
^ j that he is likely thereby to cause the death of any person 
and does by such act or omission cause the death of any person 

IS said to commit tHe offence of ' voluntary culpable homicide.’ ” 

Section 295 ran ; " Voluntary culpable homicide is ‘mur- 
der, unless it be of one of the three mitigated descriptions 
hereafter enumerated, that is to say : — ^ 

First, Manslaughter. 

Secondly. Voluntary culpable homicide by consent. 
Thirdly. Voluntary culpable homicide in defence.” 

« 

Section 296 is the same as present Section 301 with a 
tew minor differencrs. 

Section 297 laid down that voluntary culpable komicide is 

manslaughter %vhen it is committed on grave and sudden pro- 
vocation _ by causing the death of the person who gave the 
provocation. The explanation was much the same as the pro- 
visos to Exception 1 of Section 300. 

Section 298 defined “voluntary culpable homicide by 

consent, namely when the person whose death is caused, beinj 
above twelve years of age, suffers death or takes the risk of 
Cleat a by ms own choice. 

Section 299 ran : — Voluntary culpable homicide is ‘ volun - 
tary culpable homicide in defence ’ when it is committed by 
causing death under such circumstances that such causing of 
ea^ would be no offence if the right of private defence extend- 
ed to the voluntary causing of death in cases of assault not 
laiiing under any of the descriptions enumerated in clause 76 
or in c.ases of theft, mischief, or criminal trespass, not falling 
under any of the descriptions enumerated in clause 79.” 

_ Glauses 300 — 303 prescribed the punishments for the 
various forms of culpable honjicide. The punishment for niurder 
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was death, transportation for life or ri|»|Ms 
life, and fine ; for manslaughter, 
years and fine or both; for voluntary culpable ^ by 
consent imprisonment up to fourteen years with a minimum of 
two years and fine ; for voluntary eulpabie homicide in defence 
imprisonment up to fourteen years and fine. 


Report of Law Commissioners. 

Law Commissioners issued their re 
the draft Penal (^ode, but proposed no groat alterations in 
sections. 


out 


riie pioposed Code was tlien circulated for opinion throutdi 

rv -1 ^ to 
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New Draft by Government of India. 

In 1851 the Government of India drafted a new Code, 
which was almost entirely different from the original. For 
instance, Section 328 ran ; “ whoever maiiciously kills any other 
person commits ‘ Murder,’ ” and section 331 ‘ ran : “ whoever 
otherwise than maliciously _ or by mischance kills any other 
person, being neither a convict lawfully put to death in execu- 
tion of a lawful sentence nor a person lawfully killed in war or 
in the exercise of the right of defence, commits ‘ Manslaughter.’ ” 
The folio wing sections define “ Extenuated Manslaught^ ” and 
Justified Manslaughter.” 

^ ^ This draft and the various opinions submitted on the 
original draft may be found in “ Returns and Papers relative to 
the affairs of the East India Company, No. 263 of 1852 ” 

It is evident that this new draft was not accepted and that 

the final Code was based on the original draft ; but I regret that I 
was unable to find a trace of any papers relating to the Code 
between 1851 «ud 1860, 

By the courtesy of the officials of the India Office I was 
allowed to see the above papers, but they were unable to find 
any further documents relating to the Penal Code, and there is in 
the^ India Office no copy of the report of the Select Committee, 
which was presented to the Legislative Council in India on De- 
cemher 6th, 1856. On January 3rd, 1857 tfie Bill was read for a 
second time, and it was then practically in its present forni- 


It is unfortunate that this report of the Select Com- 
mittee is not available, as the reasons and opinions of the framers 
of the sections on homicide in their present form would have been 
a valuable help towards the discussion of the correct interpreta- 
tion of those sections. 


Comparison of present Code and original draft- 

If we compare clause 294 in the original draft, and present 
Section 299, it will be seen that, though there is some change in 
phraseology, the two sections are similar, except that in the 
present section the words '' or with intention of causing siicli 
bodily injury as is likely to cause death are added. Under the 
original Code, all acts or omissions causing death' were voliintaiy 
culpable homicide if there was (1) an intention of causing deatli 
or (2) a knowledge that the act was likely to cause death ; and 
all such acts or omissions were murder, unless 


(1) there was grave or sudden provocation (manslaughter), 
or (2) there was consent (voluntary culpable homicide by 
consent) 

or ^ (3) there was self-defence (voluntary culpable homicide 
in defence). 

In the present Section 300, in addition to clauses (2) and (3) 
consequent on the added clause {h) of Section 299, there was the 
addition of clause (4) ; and the original proposal was not approv- 
ed that arij/ cxet done with the knowledge that it was likely to 

cause death was murder, unless it fell under one of the extenuat- 
ed forms. 

It is about these additional clauses, as will be seen later, that 
controversy has most fiercely raged ; and it is therefore unfortun- 
ate that the reasonings of the framers of these clauses are not 
available. 


^ The words /' or omits what he is legally bound to do 
omitted in the final Code and a general Section (32) added 

effect that words which refer to acts done 'extend also to 
omissions. 


were 
the 
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GeneraMi^msjon of sections relating to culpable liomiciae 

With these introductory remarks I will proceed to a general 
discussion on the sections relating to culpable hoinicide and 
murder as they appear in the present Code. 

A.11 murder is culpable homicide but all culpable homicide is 
not murder. Subject to the five excepti:ns to Section SOO every 
act w hich falls within one or more of the four clauses of that 
section is ninrdei, and also falls within the definition of culpable 
homicide in Section 299. Ewery act which falls wdthin any or 
more of the four clauses of Section 300 in respect of w'hich there 
co-exist one or more of the sets of circumstances described in the 
five exceptions, is by that fact taken out of Section 300, but the 
act continues to be within Section 299, and since it is not murder, 
it IS culpable homicide not amounting to murder. Every act that 
falls withiu Section 299 and does not fall within Section 300 
since it is not murder, is culpable homicide not amountino- to 
murder. (Reaz-ud-din Shaikh w. Empress, 6 Ind. Gas 
11 Or. L. J. 296; 1910). ' ' ’ 

The following tabular comparison will show how nearly 
identical are the terms of Sections 299 and 300:— 

iSfeci'io'a 299, ^ ^ Section 

Culpable homicide is causing a Culpable homicide is murder if 
death by an act or on|is- the act or omission is done 
Sion (a) with the intention f (1) with the intention of caua- 
o£ causing death, or f in v death, or 


(6) with the intention of 
causipg a bodily injury, 
likely to cause death, or 


or omission is 
cause death. 


f ing aeatn, or 

(2) with the intention of causing 
: a bodily injury such as the 

j offender knows isjikely to 

^nse the death of a pei'.spn to 

j wEbm ^ t lie liami is caused , or 

>(3) with intention of eaus- 
ing bodily injury to any per- 
son, such bodily injury "being 
sufficient in the ordinary 
;■ ■ ,;CO'urse;:,:vi:of- 

^ (4) TOth a knowledge 
acfcj' 

mdst in all probaK^K 
:y"'';deafcb, "''a '''bodily'; 
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The following is a quotation from the judgment of 
Plowden, J., in Barkatulla Empress, 32 P, R, 1887 

Comparing the three clauses of Section 299 with the four 
defining clauses jf Section 300 (apart from the exceptions) 
clause 1 of Section 300 is evidently co-extensive with clause 1 
of Section 29 Clauses 2 and 3 of Section 300 are probably 
cO-exteiisivc with clause 2 of Section 299, But clause 4 of 
Section 300 is not co-extensive ■with clause 3 of Section 299, 
Every act causing death that falls within the first part of the 
definition in clause 4 of Section 300, whether or not it satisfies 
the whole definition in the clause, also falls within the defini- 
tion in clause 3 of Section 209. But the converse is not true. 
Every act causing death that is done with the mere knowledge 
that the door is likely by such act to cause death falls within 
clause 3 of Section 299 hut it does not satisfy even the first 
part of the definition in clause 4 of Section 300, as that clause 
requires not merely knowledge that the act is likely to cause 
death, but further knowledge, namely that the act is so im- 
minently dangerous that it must in all probability cause death 
or such bodily injury as is likely to cause death. Further, the 
definition of murder in the 4th clause of Section 300 com- 
prises two elements (in addition to the act of causing death) of 
which the second element is as essential as the first, and both 

are as essential as an act of causing death. 

To cause death merely by doing can act with the knowledge 
that it is so imminently dangerous that it must in aU prob- 
ability cause death, does not constitute murder as defined in 
clause 4 of Section 300, but ismere culpable homicide not 
amounting to -murder. 

I In order that an act done with such knowledge shall con- 
f stitute murder, it is also necessary that it shall be committed 
I without any excuse for incurring the risk of causing death or 
I such bodily injury.’’ An act done with such knowledge alone 
I is not prima facie murder subject to proof that there is some 
excuse. It becomes an act of murder only if it can be posi- 
tively affirmed that there was no excuse. The requirements 
of this clause are not satisfied by the act of homicide being 
an act of extreme recklessness ; it must be a wholly inexcus- 
able act of extreme recklessness. ^ It folldws that whend 
of all the circumstances found to exist in a particular case, it 
cannot be affirmed of an act falling in other respects within 
clause d of Section 300 that it, was committed without any 



excuse for incurring the risk mentioned, then such an act, not- 
withstanding that it was done with the knowledge that it was 
so imminently dangerous that it must in all probability cause 
death, is merely culpable homicide not amounting to murder 
under Sect on 29?, cl.. use 3. It is culpable homicide because 
the act causing death is done with the knowledge that the 
actor is thereby likely to cause dearth, it is not mu rder be- 
cause it does not satisfy bodi parts of the definition of murder 
in clause of Section 300. 

, It sliould fuithei be noticed that in everv case where an 
act is found to be culpable homicide amounting to murder under 
clause 4 of Section oOO or culpable homicide not amounting to 
murder under clause 3 of Section 299 by reason of the act bSng 
done with the h7iowlcclQ6 that the doer is likely to cause death, an 
i7it6ntton to cause death or such bodily injury as is likely to 
cause^ death, ought to be express!};' negatived. When intention 
co-exists with the kiiowledge, thQ^kiiowledge merges in the 
intention and a higher degree of guilt is imputable. ^ 

The general view of the law relating to culpable homicide 
may be x'estated as follows : — 

There are practically three degrees of culpable homicide 
recognizied in the Code— 

(1) Culpable homicide of the lowest degree Which is 

punishable with fine only or with imprisoBment 
up to a limit of ten years or with both (Sec- 
tion 304, Part 2). 

(2) Culpable homicide of the middle degree, which is 

made punishable with imprison ment up to a 
limit of 10 years, or with transportation lor life, 

to either of which fine niay be added (Section 30^^4^^^ 

Part I),' 

{3} Culpable homicide of the highest degree or murder 
which is made punishable with transportation for 
life or with death, to either" of which fine may 
be added {Section 302). 

Whenever death is caused intentionaily the act of killing 
is murder, subject to t is that five specified excuses (and five 
only) aiisi ng out of attendant circumstances are admissible to 
extenuate and reduce the df^gree of guilt (Section 300, Excep- 
tions 1—5). When such an excuse exists, the act 
homicide of the middle degree. 



When deat^h is not intentionally caused, but the act com- 
mitted evinces exEreme recklessness of human life, and tbe act 
is with reference to the attendant ci^eumstanc's whoKy inex- 
cusable in addinon to being utterly reckless, the act of killing is 
likewise murder, subject to this, that the same five legal excuses 
are admissible. When a legal excuse is admitted, or if the act 
is not, with reference to its attendant circumslances, wholly in- 
excusable, the act is culpable homicide of the lowest degree. 

Lastly when death is not intentionally^ caused, but the* act 
is done notwithstanding the actor's knowledge that death will 
probably result from his act, the act is in the last mentioned 
instance, culpable homicide of the lowest degree.” 


It w.is noted in the above ruling (and also in Attra v. 
Queen Empress, 9 P. R. 1891 Or.) that the Exceptions in Sec- 
tion ^300 apply equady to c ause 4 as to the other clauses of 
Section 300, and that where clause 4 of Section 300 would be 
applicable but for the proof of an exception, and an exception is 
proved. Section 304, Part 2, would be applicable. This 
undoubtedly a correct conclusion, but the same conclusion can be 
reached by another process of reasoning. If one of tlie excep- 
tions is proved, then it ca?3tiot be held that the act was committed 
^(without any excuse;'' and therefore the offence is no; Bn 
offence under Section 300, clause (4), but is only the offence of 
culpable homicide not amounting to murder, which in the 
absence of intention, is punishable under Section 304, Part 2. 

The legal excuses ” found in the list of exceptions to 
murder or in the chapter of general exceptions do not complete 
the list of excuses as that term is used in the fourth clause of 

Section 300, but they must be included in that list. 


• rv ‘'without any excuse” is discussed 

m Suba t*. The Empress (40 P. R. 1888 Or.), [The term ' withouc 
any excuse would mean ‘in the absence of any exculpatory 

other than any of those circumstances mentioned 
in the five exceptions^ to Section 300 ; and what a criminal court 
might regard as sucli must of course depend on the particolar 
circmmstamces of each case. .It would be for the court havincf 
to deal with the case to say, with due regard to the suriound^ 
ing^circumstances,.;.whether the act which had resulted in the 
death of a persoi was ‘ without any excuse/ and in arriving at 
a decision on this question, it would of course have to be cmidecl 

Proceedings, by a sound and r^Saohal 



part of Section 300 will be more, conveniently discussed i^Se 
. next chapter. There is a conflict of opinion on this point 

,r “P»“«lly ‘0 tLe rulings „? Se 

vanoas courts. ^ 

.Section 30© (2) and (3) —There is 
also some conflict of opinion on the question whether the 

Tnd tb-tr Sfg°^299 is co-extensive with the second 
and third clauses nf Section 300. In the e hove cited judgment 

Mr. Ju.stice Plowden thought that they were probably co-exteu- 

Mve ; and in Gujan u Queen-Empress, 18 P. R. 1893, the Punjab 

Chief Court held that clauses 2 and 3 of Section 300 are mere 

S^P rToiT^ part of Section 299, vide also 

T T Mayiie in para. 431 of his Criminal Law of 

India, after quoting in exten.o from the judgment of Mr Barnes 
1 eacock in Queen t;. Gora Chand Gope, B. L. R. Sup. Vol. 443 = 5 
vv_. It. Or. 4o, .says hrom this review it appears that, putting 

^ 1 come under the exceptions to Section 30 0 

culpable homicide must always be muTder unless the facts can 
be brought strictly within clause 3 of Section 299.” 

Allahabad High Court in Empress v. Idu Beo' 

r '^’• 11 ^’ all acts of _ killing done with the intention 

to kill or to %nfl.%ct bodily injury likely to cause death or with ' 

the knowledge that death must be the most probable result, are 
prir, la facie murder. ^ 

Ihe generally accepted theory therefore is that when a 1 
peison cau.ses death by the intentional infliction of a bodily i 

injury, which is likely to cause death, he is pi'inva facie guiltv ; 
of murder. ' ' ” ^ i 

A contrary opinion however was expressed by Mel vill, J., 
m Reg. y. Govinda, 1 B. 342, and has been adopted by the 
Chief Court of Lower Burma. 

The follDwiug is an extract from the Bombay judgment 


‘ The essenee of (2) appears to me to be found in the 
words underlined. The offence is murder if the offender 
knows that the particular person injured is. likely, either from 
peculiarity of constitutiou or immature age, or other special 
circumstances, to be killed by an injury which would not 
ordina.rily, cause death. ; ' 



There remains to be considered (b) and (3) and it is on 
a comparison of these two clauses that the decision of doubtful 
cases like the present must generally depend, The offence 
is culpable homicide, if the bodily injury intended to be inflict- 
ed is likely to cause death, it is murder, if such injury is 
sibfficient in the ordinaTy course of ndture to cause death. The 
distinction is fine but appreciable. It is much the same 
distinction as that between (c) and (4) already noticed. It is a 
question of probability. Practically, I think, it will generally 
resolve itself into a consideration of the nature of the weapon 
used. A blow from a fist or a stick on a vital part may be 
likely to cause death; a wound from a sword in ^ a vital 
part is sufficient in the ordinary course of nature to cause 
death.” 

The question was discussed by Mr. Justice Fox in Shwe 
Ein u King-Emperor, 3 L. B.i E. 122 = 3 Cr. L. J. 355 
(1905). 

I cite the following passages from his judgment 

“ The provisions of the Indian Penal Code regarding 
murder and culpable homicide not amounting to murder are 
undoubtedly somewhat obscure, and the distinctions between 
the cases stated are in some instances very fine. Taking as 
an example illustration (c) to Section 300, which is obviously 
the illustration intended for a case falling within the^ 3rd 
clause of the section, it appears to me that any ordinary 
person would reasonably and justifiably come to the con- 
clusion that A in doing the act stated intended to kill Z, 
and in such case his act would fall under the first clause 
of the section. There may, however, be cases in which there 
may be a broader distinction than that afforded by illustration 
(c), and in which an intention to cause actual death might be 
negatived, while an intention to inflict what I will shortly call 
vital injury might be found..... Before arriving at a conclu- 
sion as to what the intention of the doer of an act causing 
death was, it is, I think, a good plan to put before oneself 
the whole category of intention expressed in the Code 
in -eonncction with offences causing bodily injury. 

1. An intention of causing death, which I take to refer 
to an actual intent that death shall be the result of 
the bodily injury which the offender inflicted. 

2. An intention of causing such bodily injury as the 
offender knows to be likely to cause the death of 
the person to whom the harm is causexl (special 




case as illustrated by illustration (h) of Section 
300). 

3. An intention of causing bodily injury sufficient in 
the ordinary course of nature to cause death. 

4. An intention of causing such bodily injury as is 
likely to cause death. 

5. An intention of causing grievous hurt, but grievous 
hurt which is not likely to endanger life. 

An intention of causing hurt only. 

To justify a conviction of culpable homicide of any sort 
against an offender who has committed an intentional act 
causing bodily injury to another, and which act was intended 
for some particular individual, there must at least be a finding 
that the offender intended by his act to causs bodily injury 
likely to cause death. 

The first three degrees of intention stated above make 
the offence in the act causing death murder, unless one or 
more of the exceptions stated in Section 300 apply. If an 
exception applies, the first part of Section 304 regulates the 
punishment* to be given. 

If the offence has been comniitted with the fourth 

tion in the above category, the offence is culpable homicide 
not amounting to murder, and the punishment is also regulated 
by the first part of Section 804, being covered by the words 
/ if the act by which the death ^ is caused, is^^ d^^ with the 
intention of causing such bodily injury as is likely to cause 
death/ ' 


Great difficulty may be experienced in decidm^^^ 
a. case falls within the 3rd or the 4th category. The distinc- 
tion between the degrees of bodily injury is fine but it is 
appreciable. That it exists, and was intended .to exist, i^ I 
think, shown by the w ording wi th the intention ^ of causing 
such bodily injury as is likely to cause death ' in Section 

299/ana the 

course of nature to cause death in the third clause of ^ectioii 

SOO.;."''':'''/'': 


. Jn Queen /y. Goraehand Gope Campbell, J., a^^ 

the fine distinctioh between the intentioh referred to in Sections 

299 and 300, and ssdd th^ an act which had caused 



fceen done vrith the intention of causing such bodily inmry aS 
was likely to cause death tallied more exactly with the defini- 
tion ot culpable homicide than with that of murder. 

% 

Not only may the degree of bodily injury intended be a 
matter of much difficulty, but the whole question of the ac- 
cuser's intention may present difficulties. In the absence of an 
expression of the intention by the accused previous to or after 
pr atthe time of committing the act, his intention can only be 
in erred from the act itself and the circumstances under which 

ik “^hing an inference as to the accused’s intention, 

e 'now e ge wiich must be attributed to him must usually 
be a matter_ of consideration. As Mr. Mayne says in para. 

, in en is sometimes a presumption of law ; sometimes it is 

i?® natural and necessary consequences of 
s own act and in the majority of eases the question of inteii- 

on question of knowledge. If I strike a man 

tWt ^ am assumed to know that 

he act will probably cause death, and if that result follows, I 

am assumed to have intended that it should follow.” 

SLT r SorrtttTwm: 

1, decision must rest unon 

s^£nUn“tf intended to cause bodily injury 

wf S he offiy ^ rSusI sut^^ 

likely to cause death. such bodily injury as was 

1 ‘ ^ dp not think an intention of causing a less deo-vACnf 
injury than that last mentioned can property £ atMuted 

with sucH w^a£t r ? ®t^dking at another’s head 

he muit be going too far to hold that 

vital iniurv or would probably cause death or 

giury “IS 

u uiuctoie weapons than the one used m this case/’ 



the theory thus enunciated in Reg. v. Govinda and Shwe 
Ein V, Emperor has been followed in subsequent Burma rulincrs 
{e. (/., Po Sin v. Emperor, 5. L. B. R. 80 ; Nga Po Lu v. Emperor, 
4 Buro L. T. 253; Kya Nyun King-Emperor, 8 L. B. r! 
125; Maung Aung Turn v. Emperor, 36 I. 0. 592); but it 
does not appear to have been repeated by the Bombay 
High Court. 

As a corollary to this theory, the Chief Court of Lower 
Burma has furtiier held, as was held in Reg. Govinda, that 
the second clause of Section 300 refers only to such special 
cases as that instanced in illustration (6) of Section 300, If 
this theory were not adopted, in order to establish the theory 
that there can be a separate ofieiice of culpable homicide hot 
amounting to murder under clause 2 of Section 299, punishable 
under the first part of Section 304, it would be necessary to 
argue that there is a distinction between an intention to cause 


such bodily injury as is likely to cause death, and an intention 
of causing such bodily injury as the ofiender knows to be likely 
to cause death. There might possibly be cases in which the 
requisite knowledge could not be attributed the offender, 
but these would be very rare; and it would generally be held 
that if an injury is likely to cause death the ofiender must 
be presumed to have knowm that it was likely to cause death, 
and the offence would be murder under Section 300 (2). But, 
according to the theory now under discussion, in order to 
bring an otience under the second clause of Section 300, it is 
necessary that the victim should have been labouring under 
some disease or infirmity or that his condition should have been 
such that the blow which would not have been fatal under 


ordinary circumstances was likely to be fatal to him, and that 
the offender should have known of this disease, infirmity or 
condition. This theory has also been accepted by the Judicial 
Commissioner of Said in Saidino r. Emperor, 30 Ind. Gas. 
998 (quoted under Chapter 11, Class II). In Emperor t\ 
Sardar Khan, 41 B. 27, the Bombay High Court held that if 
the offence in that case was murder, it would he murder 


only under the third clause, and the applicability of the second 
clause was not consider ed. It would appear from this that the 
Bombay High Court has accepted this theory as enivnciated in 
Reg. Qovinda, 


The M Syed Batcha Sahib 

Emperor, 536 M* W. H. 1 913, held that a person who inflicts 
injury on the person of another which ends fatally and which 



the former should have known was likely to cause death is 
guilty of murder, although he had no wish to cause death or any 
motive for doing so. From this portion of the ruling, it would 
appear that it was intended that the second clause should not 
be interpreted in the restricted sense ; but it is added that the 
law will presume that the person inflicting the injury intended to 
cause death. If there is a presumed intention to cause death, 
the offence would fall under the first clause of Section 300. 

There can be no doubt that the second clause of Section 
300 was framed in order to cover the special case of the illustra- 
tion ; but in the actual wording of the clause, read apart from 
the illustration, there appears to be nothing to justify such a re- 
stricted interpretation. 

The point is of no importance if the theory be accepted that 
there is no difference between an injury that is likely to cause 
death, and an injury that is sufficient in the ordinary course of 
nature to cause death ; for, in that case, any offence that falls 
under the second clause of Section 299 also falls under the third 
clause of Section 300. 


It becomes of importance only if this theory is not accept- 
ed, because it has then to be considered whether an offence fal- 
ling under the second clause of Section 299 but not under the 
third clause of Section 300 can be brought under the second 
clause of Section 300. 


To sum up, the generally accepted theory would appear to 
be that any offence falling under the second clause of Section 
299 will be murder under the second or third clause of Section 


300 ; and the first part of Section 3Q4 is applicable only in 
cases where the offence would have been murder if one of 


the exceptions had not applied. 

The other theory, which is not so generally accepted, is 
that an offence may fall under the second clause of Section 299 
but not under any clause of Section 300, such an^ offence being 
punishable under the firs j part of Section 304 
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CHAPTER II. 

WHAT OFFENCE HAS BEEN COMMITTED ? 

I have discussed in the previous chapter the question whe- 
ther or no the second clause of Section 299 and the second and 
third clauses of Section 300 are co-extensive. 

It is extremely difficult to generalise about the other clauses 
of Sections 299 and 300. Each case has to be decided on its 
own particular facts, but there are many cases wherein the facts 
appear to be identical, but different conclusions have been 
reached. 

I have decided that the most satisfactory way of dealing 
with the question will be to classify the cases, discover how 
each Court has dealt with each class of cases, and when possible 
attempt to evolve some general theory at the end. 

This method wiU also enable the Courts of each Province 
to pick out at a glance the rulings of their own High or Chief 
Court. 

The following classification will be suitable : — 

Class L — Oases where death has been caused by one man 
only by direct violence. 

Class IL—CsbSeB where death has been caused by more 
than one assailant by direct violence. 

(I will not deal in this chapter with cases where there has 
been an unlawful assembly or with cases of riot or dacoity as 
these subjects will be dealt with in a separate chapter.) 

Class II L — Oases where death has been caused by poison. 

Class IV . — ’Cases where death has been caused to a child. 

Class F.— Oases where death has been caused— 

(а) by surgicalfoperation, 

(б) by snake bite, 

(c) by sexual 
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CLASS I, — CASES WHERE DEATH HAS BEEN CAUSED BY ONE 

MAN ONLY BY DIRECT VIOLENCE. 

(A) The High Court of Bombay. 

ii) Reg. V. Bawaji, Rat. Un. Or. 0. 63(1872). 

When a pei'son is beaten and death ensues on account of the 
rupture of a diseased spleen, the oSence is one under Section 321 ^ 

{ii) Reg. V. Govinda, 1 B. 342 (1876). 

The accused, a young man of 18, knocked his wife down, 
struck her several times with his fist on the back, and, on her 
falling on the ground, put one knee on her chest, and struck 
her violently two or three times on the face, causing thereby an 
extravasation of blood on the brain resulting in her death. It 
was held that the accused was only guilty of culpable homicide 
not amounting to murder, as there was no intention to cause 
death, and as the bodily injury was not sufficient in the ordinary 
course of nature to cause death. 

{iii) Queen-Empress v. Budhiya, Eat. Un. Or. 398 (1888). 

The accused struck at a man with whom he was quarrel- 
ling with a wooden rolling-pin. The blow missed its aim and 
falling on the head of a child caused its instant death. Held 
that the accused should be convicted of causing grievous hurt 

(iv) Queen-Empress v. Lak'hshman, Rat. Un. Or. C. 
411 (1888). 

4 ' 

When it is clear that the act by which the death of the 
deceased was caused was so dangerous that it must be presumed 
that the accused knew it to be likely to cause death, then 
unless the accused rebuts this presumption,, he must be convicted 
under Section 299, and, if the case does not fall within the 
exceptions specified in Section 300, then under Section 800. A 
conviction under Section 326 is in such a case improper. 

(v) Queen-Empress u Khandu, 15 B. 194 (1890). 

The accused struck his father-in-law three blows on the 
head, with a stick with the intention of killing him. The 
deceased, fell down senseless on the gixmnd. The accused, be- 
lining that he was dead, set fire to was 
lying with a view to remove all evidence of crime. 

The medical evidence showed that the blows struck were 
not likely to cause death and did not cause death, and that 
death was really caused by injuries from burning when the 

accused set fire to the hut. 
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Ifc was held (Parsons, J.. dissen' ing) that the accused was 
guilty only of attempt to murder under Section 307. Parsons, 
J., was of opinion that the accused was guilty of murder. 

(Mr. Mayneiuhis Criminal Law of India, paragraph 43.5, 
doubts the correctness of tliis decision. “ If a man intending 
to kill ancitlier does two successive acts, the latter of which 
must necessarily kill him, can he be held free from the guilt of 
murder because it waa effected by the second act instead of 
the first, and because the second act was intended for a pur- 
pose subsidiary to tbe first. He intended to murder the man 
and did murder him, and by an act which must necessarily 
have murdered him, if he had not been murdered already/') 

(m) Queen-Empi’ess v. Dhondi, Eat. Lbi. On C. 785 
(1895). ' 

When a man beats his wife in good faith, under a mis- 
taken idea that by so doing the devil of which she is possessed 
would go away, and the wife subsequently dies from the after 
effects of the beating he eanii-t be convicted of murder or of 
any minor offence since what he did 'was done in ignorance and 
in good faith. 

(Kote.-— In Nga Bo Kyaw Eiug-Emperor 1 H- B* R I902- 
1903-1 in a s milar case it was held that tha accused eommitted an 
offence under Section 304 A- See also Queen-Empress Jamal-ud-din, 
Eat* 1/ n Or. C* 603, where there were more than one accused and*8hey 
were held guilty under the second part of Section 304 ; and a 
similar finding was given in Nga Fo Tha «?• Emperor, 3 U* B E. 
(1917) 54) 

(uii) Emperor ih Dumdya, 4 Bom , L. R. 879 (1902). 

The accused believing that a woman hadT^tewilehed 
another gave the former a severe beating and branded he£-m 
several places. She finally took to her bed and died on the 
sixth day after the beating. The accused were by a Second 
Glass Magistrate convicted of offences under Section 323/ 
It was held that the accused should be committed for trial on 
a charge of culpable homicide. 

(vii) Emperor"?;. Sard ar Khan, 4 1 6.^2 7^^091 

Tlie accused’s lather had quarrelled with the deceased as 
a result of which the deceased was discharged Iroru the mill. 
He entered the mill after this and threatened the' accused, a 
vouiig man of 17 or 1 8 . The accused lost his temper, rushed 
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out and brought two sticks, one of which he gave to accused 
No. 2. They immediately went out with the object of driving 
the deceased off the mill premises, as they said, or, as was 
implied in the finding of the Sessions Judge, of assaulting 
him. They came upon the deceased sitting with his back 
towards them j ust outside the weaving shed, and the accused, 
being armed with a stick about three feet long having iron 
rings, and about an inch in diameter, suddenly struck 
the deceased a violent blow on the back of the head which 
resulted in death within a few hours. 

"If it is murder, it can only be so imd<n' the 3rd clause 
of Section 300 which enacts that culpable homicide is murdei‘ 
if the death is caused by an act done with the intention of 
causing bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary course 
of nature to cause death. Now when death is caused by a 
single blow, as is the case here, struck probably under the 
influence of passion, it must always be a nice and difficult 
question to determine the precise intention of the offender. 
Doubtless the learned Sessions Judge has followed what, in a 
majority of cases, we think we must concede to be the right 
and logical course. He has inf erred the intention, that is to 
say, from the extent of the injury and the natoe of the 
weipon used. On the other hand when cases of this bind are 
tried by Jury, Juries are much more disposed to take a liberal 
and less logical view and to look at all the surrounding 
circumstances with the object, if possible, of reducing the 
otfence, and so, notwithstanding the character of the injury 
and the nature of the weapon, imputing a lesser intention 
to the accused. When death is caused by a single blow, it is 
always mm.-h more difficult to be absolutely certain what degree 
of iodily injury the offender intended, particularly when the 
weapon used, although a very dangerous weapon, is One which 
is in the bands of so many people in that part of the 
country every day of their lives, when they go about their 
ordinary field business. It is on this ground and this ground 
alone that we are disposed to take a more lenient view of the 
offence.............. that being so, we find less difficulty in 

coming to the conclusion that it is possible that the blow he 
struck exceeded in violence the injury he had in view at the 
moment of striking it. His mind would not have been very 
clear and it is hard td say that he could have had any definite 
intention of any kind at the moment. But, in saying that, 


t 
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we do not wish to eneonrage loose applications ot sncli in- 
ferential processes giving too liberal extension to the provisions 
of Section 300, claused Every case mnst be dealt with on 
its own facts, and this case is, we think, one which will allow ns 
to hold that the killing here can properly and legally be brought 
under Section 304 second part, rather than under Section 302/* 

(ix) Emperor Bai Jiba, 19 Bom, L. R, 823 — 4 Bom Cr. 
a 144 (1917), 

In a sudden (|uarrel witli the deceased, the accused seized 
him by the testicles and squeezed them with considerable force 
and for a considerable time. 

Owiug to his unsound condition, the deceased never re- 
covered from th©' shock of the p^>in and died soon after. The 
medical evidence showed that the injury inflicted on the de- 
ceased would not in normal conditioiiS have endangered his 
life. It was held that the accused was guilty of the ofienee 

of hurt. 

(See 19 M. 356, where in a similar case two Judges found u 
the accused guilty of culpable homicide not amounting to 
murder and the third Judge held that the accused was guilty 
only under Section 323.) 

(x) Chatur Natha Emperor, 21 Bom. L. R. 1101- — 54 
Ind. Cas. 485 (1920), 

A woman, who was holding a child in her arms, iatervened 
unexpectedly in a scoflB.e between the accused and her hushand 
on a dark night. The accused aimed a blow at the husband 
with his stick but it accidentally struck the child and caused 

his death. 

Held, that the accused was guilty only of the ofience of 
causing simple hurt, masmuch as he could not have intended 1 
to cause or have known that he was likely to cause death or 
grievous hurt. 

' O A 



(B), Allahabad. 

(i) Empress of India v. Fox, 2 A. 522 (1880). 

When a person, irritated by the lazy and inefficient 

“““r punkha cooly was managing the punkha 

£ve him some blows, and the cooly died cf the injuries he had 

« nTrt severe, 

and the spleen of the deceased was in a very diseased condition. 

SlSlf death as a 

onir^^lH? JT % o consequence of his act, and he was 

only guilty or hurt under Section 323. 

(ii) Empress of India v. O’Brien, 2 xi. 766 (1880), 

^r.A struck the deceased on the ribs with a stick 

a'-tuahv Juted r "‘‘"l endangered his life but 

likeV to Cl f“d wihch he must have known was 

tto. the offence committed was grievous hurt, but not the 
offence mentioned m Section 304-A, Held also that the offence 

w?th antTtt done 

witn any ot the intentions mentioned in Section 29i3. 

(Hi) Empress of India v. Kandhir Singh, 3 A. 597 (1881) 
wer^cr™ deceased’s omission to drive away his pigs 

niece Jit, V^r /r l^^d, the latter took up a 

five n2es Ind at the deceased from a distance^ of 

and it struck him over the spleen, which, beintr in a 

it' 

(w) Empress u Mulua, 112 A. W. N. 1881. 

annea'XdllifrJ with a stick, but it 

death would not have been caused by the violence 

S,>il ^ the deceased’s spleen been in a leJthv 

t on, and the accused did not know that the deceased^ 

Smy TvoSt “ “f *''* -3 Sy 

(v) Empress v. Ram Prasad, 231 A. W. N. 1883 

betw^n'^Ufi place in the precincts of a Thakurdawara 

They were ordered o.t o( the preciSL of tS^pla:e'’Th:- 
fli-st aeoueed at oaoe ran away to hie honee while the dXeaeed 
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walked slowly away. The deceased had got to the door of a 
Shiwala about 150 yards from the Thakurdawara when the 
accused suddenly returned from his house armed wdth a long 
and heavy lathi, and ran after tbe deceased who at once ran 
in 0 the Shiwala. He followed the deceased into the place and 
struck him a blow on the head which felled him to the ground. 

The first accused was followed bj^ his father and uncle, armed 
with light lathis, and all three then struck several blows at 
the fallen deceased. It was held that the first accused was 
guilty of murder and the other accused were guilty under 
Section 324. 

(m) Queen-Empress v> Kallu, 74 A. W. N. 1890. 

If men will use such a formidable and dangerous weapon 
as a lathi with such violence and on such a part of the body 
as cauvses death immediately or soon afterwards, they should be 
conviciFf o^^^^^^^ not merely of culpable homicide not 

amounting to murder, 

(vii) Queen-Empress v, Kangla, 163 A, W. N. 1898. 

When a person struck with a lathi and killed a man, being 
at the time under the boua fids belief that the object at which 
he struck was not a human being, but something supernatural, 
but, through terror, having taken no steps to satisfy himself 
that it was not a human being, it was held that he was guilty 
of the offence of culpable homicide not amounting to murder. 

{viii) Laik Singh Emperor, 17 A, L. J. 56 = 49 Incl. Gas " 
169 (1919). 

Deceased had received some incised wounds , he left the 
hospital f or two d ys without the leave of the doctor, and, when 
lie returned one wound not liaviiig been properly diessed for 
two days had deteriora ed. A Eter a few days he again left the 
hospital of his own accord, and. subsequently died. 1 he actual 
cause of death was septic pneumonia, but the Civil Surgeon was 
of opinion that this had resulted from the vround. 

The accused was convicted under Section 326. 

Tti is onen to ar^^ument whether the accused should be . 

held to h“.?r»arf tte death ot Bhagwan Siogh withto the I 

meaningof Explanation 2 of Section 299. There musk obvi^ly j 
be a limit somewhere ; and a man who in the course of a trifling i 
struggle was found to have inflicted a slight cut or abrasion ^ 



on the finger of another man, which being neglected became 

infected in some manner so as to induce tetanus, could scarcely 

be held to have caused the death of the other. It seems open 

to the Court to conclude that the injury to which the deceased 

eventually succumbed was not inflicted with such intention or 

knowledge as to bring the case within the definition of culn- 
*1 1 1 • • *1 ^ 
able homicide. 

{ix) Piare Emperor, 17 A. L. J. 866 = 52 Ind. Cas. 724 

Y X ^ X v J* 

If a man takes a lathi and deliberately assaults another 
on the head with the result that the skull is fractured, that act 
is mmdet unless the accused can show that it is removed 

froin the category of murder by one of the exceptions to 
Section 300, 

(x) Emperor v. Rama, 42 A. 302 (1920). 

^ Gr three biows with a lathi, and fractured 

several bones. Gangrene supervened and G died in conse- 
quence. 

Held that R was guilty either of culpable homicide not 
amounting to murder under Section 304, or of causing grievous 
hurt under Section 325. 

“The learned Sessions Judge says that he must, by some 
presumption of law, be considered to have known that he was 
hke y thm'eby to cause death. That finding as it stands 
might suffice for the definition of culpable homicide in Sec- 
tion _2J9, but it is not quite sufficient for the more strino-ent 
defanition of murder in the fourth clause of Section 300.” 
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'A 

C. Czdcutta High Court. 

(i) Li re Bejadhur E.ai, 2 C. L. B. 211 (1878). 

The accused being wrested of his lathi in his attempt to 
strike the deceased with it armed himself subsequently with a 
sword and struck in the dark, which resulted in the death of 
the deceased by the wounds caused by the sword. 

Held that the accused was guilty of murder. 

(ii) Empress v, Sahae Rae, 3 0. 623 (1878). 

When a person intends to inflict injury on a woman and 
one of the clows falls on a child and kills it, the offence is caus- 
ing grievous hurt. 

(iii) Empress t’. Ketabdi Mundul, 4 0.764 (1879). 

To kick a girl of tender age with such force as to produce 
rupture of the abdomen in a healthy subject is an act of such a 
character that no reasonable man would be ignorant of the 
likelihood of its causing death and the conviction should be under 
the second part of Section 304. 

(iv) Emperor «. Dalu Sardar, 18 C. W. N. 1279 ^15 Or. 
L. J. 709 = 26 Ind. Gas. 157 (1914). 

The accused assaulted his wife and gave het kicks, blows 
and slaps. The kicks were given below the navel. The woman 
fell down and became unconscious. In order to create 
appearance that the woman had committed suicide, the accused 
took up the unconscious body of his wife, thinking it to be a 
dead Irody and hung it by a rope. The post mortem examina- 
tion showed that death was due to hanging. 

It was held that the accused could not have intended to 
kill his wife, if he thought that she was already dead, and he 
could not be convicted of murder. The offence that the accus- 
ed committed was an offence under Section 325 of having given 

her kicks, blows and slaps before she fell down, 

(t;) Emperor u Saberali Sarkar, .57 Ind. Gas. 826 (1920). 

Accused thrashed a young man who had approached his 
mistress. Deceased was weak and had an enlarged spleen. 

Held that he should be convicted under Section 323. 
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D. The Madras High Court- 

(i) Eeg. V. Acharjys, 1 M. 224 (1877). 

the course of a dispute, the accused gave the deceased a 
of ?h! which caused him to fall from the top 

f li « ^ distance of 2 k cu bits. In falling 

the fall the deceased died from tetanus brought on by the 
It was held that the conviction under Section 304 A 
Zon^f^’ ^ '^5 the case was not one of culpable homicide not 

result folbwLranfa /oXr/nT’l oTci '^- 1 

would have show? it tf ®“’®«“spection 

Se el™ ^ t cause death, 

the case was simply one of using criminal force. 

(ii) In re Daude Gangadu, 1 Weir 299 (1881). 

When except the fact of death, there was nothm<r to 

show that the accused intended to cause death or grievous hurt 
the death being caused bv ldeVi'r.o- i-h. j gim\ous nuit, 

having been used, it wafheM that til 

U.S « “ ’ neia tnat under these circumstances it 

SrS mnrfe? ““ 

(m) In re Midde Venkappa, 1 Weir 299 ( 18 ^ 8 ^^^^ 

accused caught a boy stealing toddy, and beinp' 
angry, struck the boy a blow on his u ^ 

stick he was carryingf and caused the boy’s deat? it talheW 
that the accused should be convicted of Culpable 
amounting to murder, inasmuch as it was doubtful whether tl 
accused knew more than that a blow with Ich a Sb 

, . _ y possibly dangerous to life. 

(iv) -m re Thiyagarayan, 1 Weir 301 (1882). 

^ The accused, when in a state of intovir-^fJ^v, v., i i i 
his own act, struck the deceased 

fracturing his skull so that dpafK 4 1 thereby 

the aceufed shoaH ctarfS JT" 
amounting to murder, aud not 4h ^ev'^Thtt 

(t) High Court Proceedings, 27th August 1886, I 


j .^be presumption of law is that a man intends f-lm voj- 
aud mevrtable consequences ol his own act mt t tots” 
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took a stout bamboo stick, four feet long, and with it struck 
the deceased a farioiis blow on the head which fractured 


the skull, it was held that the accused should have kiiowii 
death to be a very probable result of the act committed by 
Iiiiii and here his act: clearly fell under the definition of culpable 
homicide punishable under Section 304. 


It was further held that ' the ■ Sessions. Judge had.' coin- 
mitted an error of law in holding that the prisonerts state 
of mind, at. the time, must be taken into consideration in 
deter mininor the ciuestion whether the prisoner intended to 

cause injury whicii was likely to cause death or only to cause 
grievous Imi-t. 

{vi) Queen-Empress v. Kalyani, 19 M. 356 (1896). 


The accused, a woman of strong phj.'siqae sitting upon the 
chest of her husband, a man in an extremely weak state of 
health, twisted and squeezed h s testicles in such a manner as 
to reduce them to a pulpy condition, and the accused died from 
the injury caused to the testicles; it was held by two Judges | 
that the accused was guilty of culpable homicide not amounting ^ 
to murder inasmuch as the accused should be held to have 
known that the death would at all events be a probable, if not 
the most probable, consequence of her act. The third J udge 
held that the deatli was an unforeseen result of the act, and 
that the accused was guilty of an offence under Section 323. 


(See 19 Bom. L. E. 823, wherein in a .similar 
accused was found guilty under Section 323.) 


case 



(yu) Perumal Naiken «. Emper 
Ind. Cas. 817 = 13 Cr. L. J. 1 29. 



In the course of a murderous attack on his wife by the 
accused, the former ran to the deceased woman for protection 
and clasped her arms round her waist. The accused thereupon 
gave a, fatal stab to the deceased with the .sole object of mak- 
mo- her let go his wife, so that he might wreak his vengeance 


The accused had no quarrel with the deceased and no 
intention of killing her. It was held by two Judges (the third 
dissenting! that the accused was only guilty of culpable homicide 
not amounting to murder, as he did not intend to inflict such 
injury on the deceased as was likely to cause her death or was 
suffieieht in the ordinary course of nature to cause her death. 


§0 


(vin) Syed Batcha Sahib Emperor 556 M. W. iST. 
1913 = 18 lad. Oas. 675 = 14 Cr. L. J. 115. 

A person who inflicts injury on the person of another 
which ends fatally and which the former should have known 
was likely to cause death is guilty of culpable Iiomieidc 
amounting to murder, though he had no wish to cause death or 
any motive to do so. _ The law will presume that the person 
iiiHiciing the injury intended to cause death, and it lies on the 
ottender to show that such was not his intention. When the 
accused in a drunken state stabbed his wife owing to her 
_ retusal to start with him for a certain place, which” resulted 
in her death, and the injuries were such that the accused should 

it was held 

' 

(ix) Palani Goundan v. Emperor, 42 M. 547 F. B. (1919). 

accused struck his wife a blow on the head w 
fr. k! ' ? * endered her senseless. He believed 

lay the foundation for a fa 
defence of suicide by hanging, proceeded to hantr her from 
beam by a rope which resulted in her death by asphyxiation. 

to he paraphrased as ‘putting an en 

ed either delili’ rr \ thus all three intentions must be direct 
ed either deliberately to putting an end to a human life or 

trev^^^^^^^ IK is’ ” 

knowledoe mnif to human life. Th 

in which an accutll particular circurastanct 

-u wnic^n an ^accused is placed. No doubt if a man mif 

f »« ■!» “ an kS wM 

ne knows Will put an end to life, if it exists Vivi- w 

Sn^ in V the section mus 

is believed by the acSed ho\ «_ho either is alive o 

by shooting at what he believes fn ke ^ ^“^ttic 
he intends to kill but which ;b ? f person wlipi; 

tree, it is cTeflr fw w m tact the stump of 

This is becatS iTT “* ™>P»Ue homicid, 

inLtiontwids" wS hf kVvS t”\ 

being. The eonolosion is irresistible that t\e ‘ iSfnti™ o 


fpi„ 
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the accused must be judged, uot in the light of actual cir- 
cumstances, but in the light of what he supposed to be 
the circumstancea It follows that a man is not guilty of 
culpable homicide, if his intention ‘ was directed only to 
what he believed to be a lifeless body. ^ 

Complications may arise when it is arguable that the 
two acts of the accused should be treated as being really one trans- 
action, as in Queen-Empress Khandu (15 B. 194), or when 
the tacts suggest a doubt whether there may not be imputed 
to the accused a I'eckless indifference and ignorance as to 
whether the body he handled was alive or dead, as in In 
re Gour Gobindo Thakur (6 W. R. Or. 55). 

The facts^ as found here eliminate both these possibilities 
and are practically the same as those found in Emperer v 
Dalu Sardar (18 C. W.ISr. 1279). We agree with the decision 
of the learned Judges in that case, and also with the clear 
intimation of opinion by Sargent, 0. J., in Queen- Empress Vw 

The accused therefore cannot be convicted either of 
muider or of culpable homicide, but he can of course be 
punished both for his wrongful assault on Ins wife, and for 
his attempt to create false evidence by hanging.’' 

In the case cited, In re Gour Gobindo Thakur (6 W. E. 
Or. 55), G G stiuck the deceased with a blow which knocked 
him down, and then he and others, without en(][uiry as to 
whether lie was dead or not, in haste hung him up to a 
teee so as to make it appear that he committed suicide. 
The accused were all convicted of hurt but the High Court 
quashed the proceedings and directed the accused to 1^ retried 
on charges of murder and culpable homicide not amountino* to 
murder. Extracts from the judgments are given in the iud<^- 
raent of the Madras Full Bench, and it is noted that the 
Judges did not wish to decide the case, and therefore their 
langnage was hypothetical 



E, Punjab. 

(*) Mahomed Khao and FazalKhan v. Crown, 12 P. R. 
1869. 

Upon an inoffensive remark made by deceased F. K. 
picked a quarrel with him, and after some words had nassed 
between the two, F. K. held the deceased’s arm down hy hi 
side, while M. K. inflicted a stab which caused death. 

It was held that the accused should have been convicted 
or murder. 


Hi) Main i;. The Crown, 2 P. E. 1876. 

The deceised woman ^ave abusive language to her hus- 
band. He eni aged, gave her two blows over her head with a 
hatchet, each blow f.actaring her stall. He B,u.t tave 
known that death was likely to be the result ; although there 

premeditation, it is out of the question to 
hold that the offender did not take undue advantage and 
, did not act m a cruel and unusual manner. The offence 
' clearly amounts to murder.” 

(m) Rupa V. Empress, 29 P. R. 1889. 

Accused and deceased had a quarrel of words. The 
deceased who was the stronger man came towards the accused 
m a menancing attitude with his shoes. Accused picked up 
an axe and struck three blows in the ehesc penetrating to 
the heart and causing instant death. It was Lid that the 

the acemsed intended to cause 
as was likely to cause death and that he 
s ightly convicted of murder ; but commutation of sentence 

^ murder his act has only 

(*) Karam u Queen-Emp 

ress, 5 P. R. 1893. 

_ These cases when death is caused by a single blow 

S'LSarT T with a wea^I 

^ are always diflieult to ' •' 

The que^ion is^one of fact always and not of law i 
the intention and knowledge with' which the striker act^ 

her on the*^^eTd strikin| 

on the head with a Wooden kharwanji (stard on w' ' 



butter is churned). He admitted this himself and pleaded 
provocation having had a (quarrel with the deceased in 
consequence of her having given one of their daughters to 
a man of whom the accused disapproved. It was held that 
it could not be safely found that there was anything more 
than knowledge that death was likely to result from such a 
blow ; and the accused should be convicted under the second 
part of Section 304 (sentence five years). 

{v) Gujan v. Queen-Empress, 18 P. R. 1893. 

“ Clauses 2 and 3 of Section 300 are mere amplifications of 
that part of Section 299, 1. P. Q, which speaks of an act done with 
the intention of causing such bodily injury as is likely to cause 
death.” 

(vi) QueenE-mpress v. C. Kelly, 11 P. R. 1897. 

The accused slapped his syce on the cheek with his open 
hand, and the syce fell, his skull was abnormally weak and was 
fractured by the fall, and the blow and fall which would have 
caused no serious injury to an ordinary man caused his death. 
There was no reason whatever to suppose that the accused had 
any reason for believing that the deceased was in the state of 
health described. It was held that, as the accused had done all 
he could for the widow, a sentence of 50 Rs. fine was adequate. 

(vii) Queen-Empress u Saif Ali, 17 P. R. 1898. 

II he accused was enraged by the abuse of the deceased and 
picked up a wooden lamp sta^^ which was standing just inside 
the door and hit the deceased one blow on the skull and felled 
him, the deceased died five days after. 

The accused was convicted under the second part of Section 
304, and it was held there was no ground for enhancing 
the sentence of two years imprisonment. 

(viii) Bag V. The Emperor, 29 P. R. 1902. 

The accused was watching his field, the grain of whidi 
had on previous cccasioES been stolen ; he saw the deceased 
cutting corn in it and gave chase, the deceased ran his head 
against a tree and fell ; the tccused hit him reekleisly with a 
stick while on the ground and fractured his Skull in two 
places, ' ■ ’ : 

The conviction wfs under the second part of Section 304. 
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It was held that the right of private defeoce had been 
exceeded and that the accused must have known that he was 
likely to cause death, but having regard to the facts that the 
night was dark, that only two blows were struck on the head, 
that the stick used was not proved to be a very formidable 
^ weapon, and that the appellant was naturally incensed at the 

I loss caused to him, a sentence of one year was considered 
adequate. 


(ix) Rahmat v. The Emperor, 30 P. R. 1902. 

The accused quarrelled with his wife who was dilatory in 
the performance of her household duties, and exchanged 
abuses with her and gave her a blow with a heavy hammer 

which he picked up on the spur of the moment. From the 
effects of this blow she died. 


. _ Although a blow with such a weapon on the head 

delivered^ with violence might, if the striker realised the 

nature of ^ the weapon, ordinarily be held to be delivered 

with the intention of causing death, the fact that the hammer 

was picked up on _ the spur of the moment goes far to 

roy 6 presumption raised by the nature of the weapon 

. Ihe accused, did_ not intend to cause death, or such bodily 

injury as was likely to cause death, though he must have 

..j known he was likely to cause death. The conviction was' 

I theretpre changed from one under Section 302 to Section 304 
t second part, 

(a;) Gujjar v. Crown, 12 P. R. 1911. 


The accused broke into a dwelling house at night and in 
order to evade arrest struck out wildly with a dangerous 
weapon Tegardless of the effect of his blow and by .so doing 
cansed the death of a child. lb was held that by hitting out 
m all directions with a gandasa he did somethin » which he 

knew to be hkely^ to cause death to anyone upon whom the 

pandasa mi^ht fall, and the fact that he Oaused the death of 

a person ^hoSe death he never intended or knew himself to 

be |i>ielylomau8e,miCT^^^ brings the case within the provisions 

of SectionffOl, and that the conviction should have bLn under 
Section 304, second part. pj. uuuer 


Kutab Ali v. The Crown, 14 P. R. 19 H. 

A man who has either hacked a fellow creature about in a 
most merciless fashion or has practically ' pounded: him to death 



cannot escape conviction of murder merely by urging that he wM 
careful to avoid injuring a vital part. 

There were eirfit severe hatchet wounds on the face and it 

<3 

was held that there was a presumption that the wounds inflicted 
were intended to cause death or such injuries as were known | 
by the offender or offenders to be likely to cause death. 1 

(xii) Sundar Singh v. Crown, 6 P. W. E. 1912=68 P. 
L.E. 1912 = 15 Tnd. Cas. 318 = 13 Cr. L. J. 478. 

A sweeper had been appointed 8S a rakha by a Jat to 
watch his crops of grain, and on account of the former 
stealing the stuff’ a quarrel ensued, and he was strangled to 
death by the latter. It was held that the culprit was guilty 
of an offence punishable under tjie second part of Section 304 
and that a sentence of four years was adequate. 

(xiii) Kahim Dad v. The Crown, 3 P. W. E. 1913 
= 150 P. L. E. 1913 = 19 Ind. Gas. 715 = 14 Cr. L. J. 283. 

The accused had two wives, the deceased elder wife was 
habitually ill-treated and starved by her husband, and at last 
was found suffering from a severe injury on the head from 
the effects of which she died three days after she was ad- 
mitted to hospital. It was held that the presumption was 
that the injury' was inflicted by the husband, and that to inflict 
such an injury on the head tf a woman already reduced hy 
ill-treatment to such a poor cendition was an act which 
warranted the finding that the culprit must have known that 
it was likely that death would be the result, and was suffi- 
cient to bring him under Section 304, second part. A sentence 
of 10 years was not considered too severe. 

(xiv) Muhammad Ali i). The Crown, 5 P. W. E. 

1913, N.-W. F. P.— 157 P. L. E. 1913. 

{ ; 

The accused after a trivial domestic quarrel beat his wife 
with a light stick with the result that she fell down and expired. 
The medical evidence showed that the deceased was a thin and 
poorly developed woman, that her brain was anaemic but other- 
wise all the internal organs were healthy and uninjured; no bones 
had been broken but there were many injuries on the body and 
death had been due to shock. The Sessions Judge held that the 
accused had beaten his wife most unmercifully and that he must 
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tave knowfl that by such beating he was likely to cause the death 
0 a ™^Jid weak woman such as his wife was, and he convicted 
him under Section 804 (2). It was held that as all the ohvsieal 
injuries were simple hurt, the conviction should be under^Section 
3, as the accused would nut have known that the deceased’s 

punished for the hurt w^rhf 

r^nably be held likely to cause by the act done Sd not fc?i 
unforeseen result of that act. 

{xv) Crown t;. Nashkir, 7 P. W R 1 01 ivr w m r. 
259 P. L. R 1913. ' P‘ = 

The prisoner beat the deceased with a stick causin O' amnno. 

other minor injuries the rupture of the spleen and of f fim 1; 5 

bioaking the nintli and tenth ribs. SeVouSi was ,u “a 
from one under Section S04 A to one under Section 304 (2). 

(£^i) Kunda Singh v. Crown, 4 P. W R 1914— « 
P. L. R 19I4=.15 Cr. L. J. 178^22 Ind Cas 754 " 


in the heat 
motive for 
which came 
the head of 
former's act 
such a case 


of naYi" a pet^son on the spur of the moment 

cauLv death*^ without any premeditation and 
fusing death, ceizes a clihavi, the first weapon 

anotter rhtl Wow C 

S w^tUn LTJ “i ‘h tte 

tails within the 2nd part of Section 304, but in 
the culprit deserves the maximum punishment. 

T Mt. Siriyan v. Crown, 69 P. L R 1.91 fi ivn 

L. J. 270 = 34 Ind. Cas. 990. ■iyi6 = 17Cr. 

The deceased came with a pitchforlr In luic i j i 
the sister of the accused. The accused was provoked 
ment of anger and without premedition, struck the d^l 
the head, causing him a fatal iniurv anfl flics tli® deceased on 

ed under Section 304, secfni pTh'^^^^^^^^ 

that the accused acted in the^exerciS of her Sof n“ 

SSvoShif T'' 

ody be maintained for & oSrf ^‘‘Zs ^^'”10 ri T”? 

did not show that the hurt wascLedZth tl lutlS 
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that it was likely to cause death, the act did not amount to 
culpable homicide. 

(xviii) Jaliana v. Crown, 109 P. L. E. 1916 = 45 P W. R 
1916 = 36lDd.Cas. 131. 

It was proved that Jahana struck the first blow on deceased's 
head with a falmura, a formidable weapon, and his conviction 
under Section 304, second part, was upheld, because he must 
have known that death would vety likely ensue from a blow on 
the head struck with the weapon he yielded. 



M 

F. unna. 

(i) Nga Shwe Po v. Queen-Empress, L. B. R. 1872- 
1892, 179. 

The accused person struck a man one blow on the 
head with a bamboo yoke and the injured man died after- 
wards in hospital, pi-incipally from the excessive use of 
opium surreptituously administered by his friends. It was 
held that as there was no intention to cause death, and as 
the blow itself was not of such a nature as was likely to 
cause death, the offence committed was that of voluntarily 
causing grievous hurt. If the immediate cause of death be 
the improper administration of dangerous drugs, then the 
persons who administered such drugs without any excuse are 
the persons who “ caused the death.” 

(ii) Nga Shwe Tha-i, L. B. R. . 1872-1892, 271. 

The ^ accused in the course of a struggle with the 
deceased, who was unarmed, drew his clasp knife and 
stabbed the deceased in the chest ; the wound was three inches 
deep, penetrated the cavity of the chest and injured the lungs. 
The deceased died after being in hospital for twenty-four days. 

It was held that the accused was guilty of murder. 

(in) Mi Ni V. Queen- Empress, L. B. R. 1872-1892, 300. 

A person who causes death by .stabbing with a 
knife in such a way that the knife penetrates the cavity of the 
chest of the person stabbed must be presumed to have known 
that he was likely by his act to cause death, and such a person 
should at least be found guilty of culpable homicide not 
amounting to murder. 

CD 

(iv) Nga Sanya v. Queen-Empress, L. B. R. 1872-1892, 463. 

When the accused in the course of a quarrel stabbed 
the opponent in four places from which he died, it was 
held that in the absence of any evidence to show the 
character of the wounds inflicted and whether death 
was the probable result of the wounds, the accused 
could not ^ be convicted of culpable homicide, but should have 
been convicted of voluntarily causing grievous hurt with a 
dangerous weapon. 

(v) QueenE-mpress u. Nga Thet, L. B. E. 1872-1892, 508. 

When a person acts under some provocation, not being 
gra,ve and sudden, and strikes a person one blow with a heavy 





club, from which the person dies within 24 hours due to 
compression of the brain, it was held that he should have 
been convicted of culpable homicide not amounting to murder. 

(vi) Queen-Empress % Nga Kyin, U. B. R 1892-1896, 
VoL I, 217. 

If there is nothing to show that the aecused was rash, and 
death resulted from the rupture of a greatly enlarged spleen 
caused by a slight hick with a bare foot, no offence is 
committed except that of voluntarily causing hurt. 

(vii) Hla Tun v. Queen- Empress, L. B. B. 1893-1900, 452. 

In order that culpable homicide maj- amount to 
murder under Section 300 (3), the prosecution must prove 
that the accused intended to cause such bodily injury 
as is sufBeient in the ordinary course of nature to cause 
death. Because the bodily injury caused resulted in death in 
the ordinary course of nature, it does not necessarily follow 
that the accused intended to cause such bodily injury.- Pre- 
sumption of intention must depend on the facts of each 
particular case. 

{viii) Rwinya Queen-Empress, L. B. R, 1893-1900, 459, 

When a person without necessity went out on the road 
armed with a knife, uttering a challenge to fight and, on the 
fight beginning, used his knife so as to cause v he death of his 
opponent, it was held that he had committed murder, although 
the accused might have been, until the fatal blow was struck, 
equally to blame in the matter of provocation. 

(ix) Nga Po Tin v. Queen-Empress, IJ. B. K 1897- 
1901, 

When there is no iiitention of causing death and 
there is also not sufficient ground 
that the accused intended to cause such bodily iriju 
as was likely to cause death or knew that his act was 
lively to cause d^^ij the convietipn should be for y olun? 
pyily causing grievous httrt und^ 

(Reference was mafie^^ to Nga Sojta t;. Queen- 
Empress, U:B.R 

laid ‘ down intention to WR cannot be inferr^^ when 

it is not proved. That the aecused knew he was likely to 
cause death may bo inferred and if the accused knew ^that 
he wte Kke^ deathi 
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the definition of Section 299 and not wifTnV fi. 4. i> 

ap%'S>l“' “ «>e only »etta 

(®) Hamid V. King-Emperor, 2 L. B. R 63 (1903). 

t fS pa^r. S: ^e: ^Sn 

sufficient in the ordina,y course of ir^t tSfd'Sr “ “ 
L j/Sl fmir '’■ 2 L B. E. 125 = I Cr, 

Death fZ”^Uow““rblo“ o°n‘L’’heS‘^“®^K\r 

; associated by people unskilled In ^ rule 

the breaking „rfhe sSf Vo«nct“'t ZrL°1^ 

Which may bring about another’s deSb^^ ^ 

blow cannot affect the question of flio of /i ,‘^®’?®®'iuence of a 
intention when striking the blow f knowledge and 

experience do not do sof instinct at" leaStef/’^^^ knowledge and 
hit another human beinr^TeX o to 

result, or is likely to result or will may possibly 

mjury to the person struck, but knowledge beheror exmc^^l-^ 

of the amount of iniurv that m^Tr Tan. ® i , ®^Pectation 
what is used in inflicting the blow and^th^ depend upon 
the blow is delivered. A mL t y. ^ 
the ordinary and natural consequencer.X-'^ 
giving another a violent blow on S hSd^Sith ?'• f ““ 
taken to know that the result of his blnw bst must be 

hkely to^e injury to the other sufficient to a,nd even is 

It must be taken that ordinarv kunwll^ ^ ^ ^ but, Pnless 
tell a man that such a results an o^diSv 

bable consequence of so striking another man^the®?/-^ > P""®' 

would not amount to a oreat^v f, ’ , e striker’s act 
for, at the most, it would Be done wlftfu^^i bomicide. 

was only likely to cause death a,Tid • * t knowledge that he 

than he knew was likely cannot be irnnutedXv c^’^se more 

wh.t biB intS£“ 

‘1 be taken to know fhaf if u 

violent klows with anything substantial and M 
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man’s head, he will probably either kill the man , . ■ . 

such injury as is sufficient in the ordinary course of nature to 
cause death. The repetition of the blows takes the case beyond 
the limits of culpable homicide into those of murder. 


ixii) Shwe Ein V. King- Emperor, 3 L. B. R. 122 = 3 Or. 
L. J. 355 (1905). 

The accused struck a blow with a piece cf wood picked 
up on the spur of the moment during a heated altercation. 
The circumstances did not warrant the conclusion that the 
accused actually intended to kill the deceased nor did the 
act itself call for such a conclusion. The decision of ' the 
que.stion, it was held, whether the act of the accused amounts 
to murder or not must rest upon whether he must be held 
to have intended to cause bodily injury sufficient in the ordinary 
course of nature to cause death, or whether he only intended 
to cause such bodily injury as was likely to cause death. 
Under the circumstances the second clause of Section 300 has 
no application and the decision must be based on a considera- 
tion of the third clause of that section. The lower Court not 
having found that the appellant intended to cause such bodily 
injury as was sufficient in the ordinary course of nature to 
cause death, he must be acquitted of the charge of murder and 
should be found guilty of culpable homicide not amounting to 
murder under Section 304, inasmuch as he culpably caused 
the death of the deceased by an act done with the intention of 

causing such bodily injury as was likely to cause death, 

(asm) Nga Maung v. King-Emperor, 4 L. B. R. 132 
= 7 Or. L. J. 410 (1907). 

The second clause of Section 300 only applies in 
special cases in which the person iniured was in a condi- 
tion or in a state of health in which an injury which 
would not ordinarily cause death would cause his or hers, and 
the person who caused the injury knew, when inflicting such 
an injury, that owing to the condition or state of health of 
the person he was about to inflict the injury to, he would 
be likely to cause the person’s death. 


(a!iu) Ban U u. King -Emperor, 4 L. B. R, 367 = 9 Gr, 
L. J. 364 (1908). 

The accused rushed wildly into a house and without con- 
sidering the consequences attacked his mother-in-law, a wbman bf 
fifty-five, with a- da and by mistake cut another wn man • of 


9 Gr, 
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slxty-one on the .arm, who died of the shook caused by the cut 
The wound was not such as would ordinirily cause the death of 
a woman of that age. Nor did the accused know of any 
weakness or defect in the person to whom the harm was 
caused which would render her likely to be killed by such an 
act. It was held that as the aecu.sed did not act with the 
intention specified in the second clau.se of Section SOO or with 
the intention specified in Section 299 but only with a knowledwo 
that he was likely by his act to cause death, he committed 
culpable homicide not amounting to murder. 

(xv) Po Sin V. King- Emperor, 5 L. B. R. SO = 10Cr 
L. J. 359 = 3 Ind. Cas. 710(1909). 

Apart from cases falling under Section 300, elau.se 2, if 
from the intentional act of injury committed, the probability 
of death resulting is high, the finding .should be f liat the 
accused intended to cause death or injury sufficient in the 
ordinary course of nature to cause death, and the con- 
viction should be of murder unless one of the c-veeptions 
applies ; if there was a probability in a less degree of death 
ensuing from the act committed, the finding should be 
tha,t the accused intended to cause injury likely to cause death 
and the conviction should be of culpable homicide not 
amounting to murder (referring to 3 L. B. R. 122). 

Emperor, Bur. L. T. 263 = 12 
Or. L, J. 524=12 Ind. Cas. 292 (1911). 

^When a person when drunk, struck another 
on the head with a billet of wood which dazed him and 
imiuediately after struck a third person, in coii.sc(iuence 
which ^ blow that person died at once, it was held that 
accused must .be.'. deoiBed to liave iutondod tO' cause au iniury 'to 
the deceased which he knew would be likely to cause death 
but _ it was not necessary to impute to him the intention of 

ordinary course of nature would 

cause death (follwmg 3 L.B.R. 122). 


0. L. J. 154X3?^ 




in 


When ^an accused is charged with murder and ,«ry 

eant suited 

eatL, they should be directed to find with what in- 
tention the, accused caused tliA ininf'Jfti.. tp 11 * i i t 

find fi,af 1 B»'y silouki 

find that the aceus6d_ stabbed with the intention of 

■■ luj uries „ weru ■' likely "'to ciiusc'' 


causinff 

."••O 



* 3:0 

the offence would amount to culpable homicide iibt ambunting 
to murder, punishable under the first part of Section 304 
(reference to* 3 L. B. R. 122). 

(xviii) Maung Aung Turn v. Emperor, 17 Or. L. J. 

544 := 36 Ind. Cas. 592 (1916). 

When it was found that the accused caused the death 
of the deeeasei by stabbing him with the intention of causing 
such injury as was likely to cause death, the most that 
the accused could be con victed of on such finding was culpable 
homicide nob amounting to murder. 

(xix) Nga Tun u. Emperor, 17 Or. L. J. 335 = 35 Ind. 
Gas. 511(1916). 

As explained in ShweEin u. Emperor, 3 L. B. R. 122, the 
second part of Section 304 refers only to cases in which the 
offender has no intention of injuring any one in particular. 

(ajaj)Nga Po Tha u. Emperor, 3 G. B. R, (1917) 54 = 19 
Or. L. J. 375 = 44 Ind. Cas. 679. 

The accused, believing the deceased to be possessed by an 
evil spirit, beat her to death in the hope of curing her. The 
deceased protested that she was not possessed, and did not consent ; 
to be beaten. It was held that the accused was guilty of an ' 
offence under the second part of Section 304. 

Nga Po Kyaw u King-Emperor, G. B. R. (1902-1903) 1, 
was distinguished because in that case the girl’s mother and 
her relatives contemplated that she should be beaten, and the 
girl herself voluntarily submitted to that treatment. The girl ; 
had been suffering from hysteria for some years, and among j 
her own people she was universally helieved to be under the 
direction of an evil spirit. In the present case there was no i 
evidence that the girl was suffering from anything hut an ulcer | 
on the leg; and it was held that the fact that the deceased did ' 
not consent to be beaten made Section 304 A inapplicable. i 

If there was no intention to cause death or knowledge I 
that death would ensue, the appropriate section would appear to | 
be Section 325; if there was, the question is whether Section ] 
302 or 304 applm^^ | 

The deceased had been slapped and Meked, ti€dby^^^ a | 

lifted and dropped on the gro^ Each of the blows struck i 
by the accused was comparatively light, aud the prevailing inten- I 
tion throughor^ would seem to have been to drive out the spirit I 
but the deceased was elderly and weakly and therefore the | 
accused must have known that the^ to cause | 

death, He was^^^ to under Section, 304, second part. 
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G. Patna High Court. 

(^) Mato Ho V. Emperor, 57 lad. Gas. 17I. 
womJn'' LSthe imSSSon 1 T killed a 

LTT“' /Z ^feTnV dTSter^" Tb'e 

but that he knew he was killing a human beW nnS tr" 
that he was aware of the nature of his act. ^ ^ 

It was held that he was rightly convicted of murder. 

6 W E fV WK (lolloping Queen Ooram Suno-ra 
0 w. K. 82 Or.), that the sentence in such n cao.. .i i 
ransportation for life “ ® should be 
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H. Othei’ Rulings. 

(i) King-Emperor v. Behram, 1 S. L. R. 1 = 9 Cr. 
L. J. 245. 

The accused took up a wooden pestle and gave a blow with 
it to the deceased, killing him. and the circumstances indicated 
that the blow was the unpremeditated outcome or a sudden 
Quarrel and that, though a reasonable man must have known 
that it was likely to cause death, the probability of a 
result was not present to the consciousness of the accused at the 
Held thsi/t the offonco was punishabls utidor oGction 


304 (2). 

{%%] Queen V. BeshoreBewa, IS W. R. Cr. 29. 

The accus ed with no intention of doing anything more than 
chastise a disobedient and impertinent child, her daughter, 
.struck her on the head and face and kicked her on the back The 
child fell down senseless. The accused thinking the child was 
dead buried the body. Held that the conviction should be under 

Section 323. 

{Hi) Queen v. Punchanun Tantee, 5 W. R. Cr. 97, 

Queen u. Bysagoo Noshyo, 8 W. R. Cr, 29. 

Death consequent upon disease of spleen, convictions of 
voluntarily causing hurt. 

(iv) Empress v, Jawahif, 5 C. P. L. R. Cr. 41. 

When the medical evidence was that had the deceased not been 
suffering from a diseased liver he would not have died, and^ there 
is no evidence that the internal weakness was manifested by any 
outward signs or that the deceased seemed other than a man ot 
ordinary strength, it was held that the accused should be ^ 
victedof causing grievous hurt, and not of culpable homicide no- 
amounting to murder. ^ T T 

(u) Imperator v. Ismail, 11 S. L. R. 79=19 Cr. L. J. 
19=44, Ind. Cas. 335 (1918). 

Explanation 1 of Section 299 assumes that_ the bodily 

injury was inflicted with 

the knowledge that it would be likely to cause death. _ It 
was only intended to repeat the English rule that am m)ury 
which accelerates the death of a dying man deeme| to be 
the cause of it ; and when death has _ 

defence that the deceased was snffenng from_ a eomplamt 
which would have cans td his death in any ■ 
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Section 300 (2) makes it clear that the offender is not 

respo^ible for death in such a case, unless he knew that the 

condition of the deceased was such that the act was likelv to 
cause death, 

^ Therefore as it was not suggested that the accused knew that 
the deceased was suffering from heart disease; and when he 
assaulted he had no intention either to cause death or to 
cause such bodily injury as was likely to cause death, it was 

«nd6r S.<Sta°323°“ 

(vi) In re Magenee Behara, 11 W. R. Cr. 33. 

Certain persons, whom the accused, a f rryman, was rowim^ 
across a river, were drowned by the sinking of the boat which 

Sleff 

the accused couH not be convicted or 
culpable homicide not amounting to murder, unless it could be 
shown that he acted with the knowledge that he was likdv to 

cause death by taking them in tte boat. ^ 



similar cases tinder 
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er lY, « 


or 



47 


GENERAL REMARKS. 

It is undisputed that the first clauses of Sections 299 and 
300 correspond, and that a man who causes death by doing an 
act with the intention of causing death must always be held 
guilty of murder unless one of the exceptions applies. 
Intention can either be proved as a fact by evidence of the 
conduct of the offender before, at, or after the occurrence, or by 
his writ^ en or spoken words ; or it can be inferred from the 
nature of the assault, 

The question whether or not the second clause of Section 

299 corresponds with the second and third clauses of Section 

300 has already been discussed in the first chapter. 

Section 299 (c) and Section 300 (4). 

It is necessary now to consider the scope and applicability 
of the third clause of Section 299 and the fourth clause of 
Section 300. Both these clauses are parallel. The former deals 
with an act done by a person with the knowledge that he is 
likely to cause death; and the latter refers to an act done by 
a person who knows that it is so imminently dangerous that 
it must in all probability cause death or such bodily injury as is 
likely to cause death ; and commits such act without any 
Excuse for incurring the risk of causing death or such injury 
as aforesaid. The fourth illustration of Section 300 refers to 
a person who without any excuse fires a loaded cannon into 
a crowd of persons and kills one of them. 

Mr. Justice Melvill in Reg. v, Govinda, 1 B. 342, wrote: 

i 

“ (e) and (4) appear to me intended to apply (I do not say | 

that they are necessarily limited) to cases in which there isno | 

intention to cause death or bodily injury. Furious driving, 
firing at a mark near a public road, would be cases of this des- 
cription. Whether the offence is culpable homicide or murder, 
defends upon the degree of risk to human life. If death is i 
likely to result it is culpable homicide ; if it is the most pro- | 
bable result it is murder.” 

Mr. Justice Fox in Shwe Bin’s case, 3 L. B. E. 122, went ; | 
further and held the opinion that in a case in which bodily | 

injury intended for a ' particular individual has resulted in | 

death, these parts of the sections need nob be considered/ ^^^ ^^^ ^ ^ ^^^ ^ ^^ | 

V I cite the following extract from his judgment The | 

distinctions betw seh the two ofifences of murder and culpable | 



homieide are most clearly set out in the judgment of Melvil] 
J inEeo-, Govinda. I accept the learned judge’s view as 
correct in every detail, but would add that the cases stated in 
Section 299 and Section 300, in which “ knowledge” is made 

fonstituant of the offence, sippear to me tc 
roftr to casas in which the doer ot the act_ constituting the 
crime had no intention of mj ning anyone in particular, but 
in which he has caused death by doing a reckless or rash act, 
which he must have known would be likely to endanger human 
life. The fourth clause of Section 300 must, I think, be read 
as a whole, and the last words of it, vis., ‘ and com- 
mits such act without any excuse for incurring the 
risk of causing death or such injury as aforesaid’ appear to 
me to show that the clause was intended for a case of the 
nature I have referred to above. Illustration (d) of the section 
strengthens this view. The Code affords no good illustration of 
an offence of culpable homicide not amounting to murder by an 
act done with the knowledge on the part of the doer that he 
was likely to cause death but without the intention of eausinv 
death or bodily injury likely to cause death. Part of illustra- 
tion (a) to Section 299 covers such a case. To illustrate my 
view of a crime falling within this category, I venture to offer 
the following illustration The engine-driver of a railway 
passenger train, noting a danger signal against him but seeinv 
no signs of danger on the line ahead of him, runs his train 
past the danger signal with the consequences that the train is 
upset and lives are lost. The engine-driver’s offence might not 
be held so culpable as to fall within the fourth clause of Section 

300, but it might clearly be a case punishable under the last 
part of Section 304.” 

This theory was accepted also in the following rulings 
(a) Jhagru Gond i). Emperor, 1 N. L. R. 134=2 Or. L. J. 


I 


W i 

Sa nl pwitoh tliero li« boon no 

to cause death oi bodily injury to any specific individual. ^ 

Oodojssif -fe Ki”g-B>»perot, V. B. R., 1906, Penal | 

299 and the fourth clauee of 

has been caused. to cases where no intentional injury | 
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. (c) Emperor Kotiya. 15 Cr. L. J. 513 = 24 Ind. Gas. eOl 

(Burma) 1914, 

‘'The parts o£ Sections 299, 300, 304 dealing with know- 
edge are not applicable to a case in which bodily injury intended 
for a particular individual has resulted in death ; when a death 
has been caused by intentional bodily injury inflicted on the 
deceased, the question of what knowledge must be attributed to 
the accused comes in only as a means of arriving at his intention 
• when he committed the act, and for that purpose and not for 
the purpose of deciding whether the case falls within the last 
part of Section 304 must the question be considered/' 

{d) Saidino v. Emperor, 30 Ind. Gas. 998 = 9 S. L. E. 99 = 16 
Gr. L. J. 710 (1915). 

"We do not think that Section 300 (4) applies to cases 
where there is an intention to cause bodily injury to any parti- 
cular person. It refers primarily to cases where there is no 
such intention, but the accused has knowledge that the act . 
involves imminent risk of human life; according to the degree 
of the risk, the offence is either culpable homicide not amounting 
to murder under Section 299 (c) or murder under Section 300 
(4). We differ from the case of Hanuman -x;. Emperor, 35 A 
560, where Section 300 (4) was applied to a case similar to the 
present.” (The facts were that four accused had attacked the 
deceased with lathis and beaten him with such brutality that 
he died.) 

Mr. Mayne in his Criminal Law of India (para. 431) writes 5 
that a common type of cases coming within clause 3 of Section / 
299 is that of those brutal assaults made without any deadly 1 
weapon but with a violence likely to endanger life which do S 
in fact end fatally. He cites two rulings, Eeg v, Govinda, 1 B. 1 
342 ; and Eeg. u Kaliani, 19 M, 356. j 

The former ruling is not applicable, as the conviction in / 
that case was under the first part of Section 304 and the punish- ! 
ment was transportation for seYen years. 

In the Madras case death resulted from the squeezinfir of 
testicles bot in an exactly similar case the Bombay High & 
held (as had been held by one Judge in the Madi:as Case) that 

the accused 323. 

As a matter of f are very few rulinp in which 

the second part of Section 304 has been applied in cases of 
intentionally and deliberately inflicted in|^^^ 
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Cited under the next heading and general remarks thereunder)* 
but there is undoubtedly a tendency among Lower Courts to 
apply this clause to such cases. 

It was applied by the Calcutta High Court in Ketabdi 
Mundul s case (4. C. 7 64). Therein death was caused by a 
the abdomen of a girl of sufficient force to cause rupture 
In such a case it might be held that there was no deliberate 
intention to cause bodily injury, but to kick at the abdomen of 
a girl was an act likely to cause death. 

Therefore, although death was caused by direct violence 

such a case might be an exception to the theory which is beino-’ 
discussed. ^ 


A similar case was Daude Gangadu, 1 Weir 299. 

Nga Po Thas case, 3 U. B. R. (1917), 54, may also be 
brought under this category on the ground that it was the 
general treatment pf the deceased, desirned to expel an evil 

spirit, and not the individual injuries, which were slight that 
had to be considered. ® ’ 


A good ^ample of a case m which this clause is undoubtedly 
applicable 18 Gtyjar Crown, 12 P. R. 1911, wherein the accused 
struck out wildly m the dark with a gandasa and killed a child. 
There was no definite intention to cause injury likely to' cause 
death, but there was knowledge that by the act of striking out 
in the dark, it was likely that death would be caused to anyone 
whom the gandasa might happen to strike. 


An offence under 299_ (3) is punishable under the second 
part of Section 3q4,_ which runs “ if the act is done with 

the knowledge that it is likely to cause, death, but unthoui anii 
mtentwn to cause def.^ to cause such lodAlyy injury as i 
hhely to cause death.” The words in italics ' are important 
Intention must be expressly negatived. When deliberate 

Z wv,'® ^ ^ particular person, it seems illogical to say 

that the offender knew that his act was likely to cause death, 

but did nokinte^_ to ^inflict a bodily injury which was likely 

to_ cause death. ^ His act is the intentional infliction of a bodily 
ipjriry, and it is the bodily injury which causes death. ' 


For instance, if a person is beaten deliberately by one or 
more_ persons with fists or sticks, and death results from these 
injuries, it cannot be said that it was the act and not the 
injuries that caused death ; and if it was known to the 






O P clause in Sundar Singh v. Crown, 

cannot 109 P. L, R. 1916, 

Skable t?r.?<f it is not 

fOTmer ease til ^ of direct and intentional violence. In the 
he hod ^ ? accused strangled to death his rakha with whom 
he had quarrelled for stealincr his eroT.« lo+/ 

more^than one r, as there was an assault by 

the blow e ti It'S one assailant who delivered 

the blow on the head was sneeiallw nntii'oi.«.i mi • in 
ease of a nerenn • ®P®cially punished. This was hardly a 

2d not ilaSsl^ ^ ^ the spur of the moment 

a blow on the head of the 2ded 2dtnew fh'fdltf 

iTOuId very likely ensue from such a blow his act locis verv 

hke murder, unless one of the exceol W m i T ^ 
applied. exceptions could have been 

In Emperor ik Rama 42 A. 302 a V -aqa q a ix 

‘wo 

A W iQ Queen-Empress v. Kangla, 163 

stock ™ not a hlarbS kS*^‘‘‘°..°>J“*‘‘‘ 

It KenisdonWful svhethei- a convrctt7 snpematural. 

amounting to murder was iustifled • if tl,°J 

was W ^e, there ronid be no klolw.ell.'ft 1,1^° Tf?'* 

to cause death. ^wieage that he was likely 
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similar; the ic„ledT„‘SU‘.Tiie/Lra rf. IT 

Whom he caught sight of in fl,!^ * i ^ a stooping ehilc 
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The Court of Lower Burma in Ban U v, King-Emperor, 

4 L. B. R. 367, applied the second part of Section 304 to a case 
where the accused, while attacking one person with a da, 
by mistake cut another woman on the arm, and the woman, being 
old, died of the shock. Here the injury was not by itself 
sufficient to cause death, but the uncontrolled use of the da was 
an act likely to cause death. 

Section 300 (4). 

The questicii of the applicability of the fourth part 
of Section 300 is rather more obscure, as there is no 
specific direction (such as occurs in the second part of 
Section 304) that all intention must be expressly negatived. 
It would, however, seem logical to argue that this clause is 
merely an amplification of the third part of ^Section 299, 
referring to offences falling under that clause in 'which the 
probability of death resulting is so great that the offence be- 
comes murder ; and that if intention must be expressly negatived 
before 299 (c) can be applied, it must also be negatived if 
300 (4) is to be applicable. 

The difficulty of supporting the theory that this fouith 
part of Section 300 cannot ba applied to a case of a deliberate 
and intentionally inflicted injury, is that it has been so 
applied by the Calcutta and Allahabad High Courts. 

In Kanhai u King-Emperor, 35 A. 329 (1913), four persons 
armed with attacked and severely beat a fifth, with the 

result that he died, and in Hanuman u King-Emperoi% 35 A, 
660 (1913) five men armed with beat an unarmed man. 

(These cases really belong to the next class, and are cited there- 

■'under). 'y'; 

• In the former case it was found that the intention of the 
accused was to inflict such bodily injury as was likely to cause 
death ; in the latter case^ it - was held that all the accused must 
be taken to have had the knowledge that their act must in all 
probability cause death, but at the same time it was wt^^^ 
that the intention of each assailant could only be inferred, from 
the reasonable and probaUe result of their acts and c^ 

It would appear that in both oL^ t^^ the 

could have been under one of the other dan^ses on 
300 j and as the actual question of the scope^^ ^ 

of the fourth clause was not considered, it 
xirged that these caees^ c^ 
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gainst the theory advanced. In a more recent Allahabad case 
G arib v. Emperor, 17 A. L. J. 985 = 53 Ind. Cas. 495, 1919), 
in which two accused, who had brutally assaulted and killed 
an unarmed man, were convicted of murder, it was written 
that ^ the accused must have known that their act was so 

imminently dangerous that it must in all probability cause 
death. 

The Judicial Commissioner of Sind in Saidino’s case, 9 
S. L. R. 99, disagreed with the finding in Hanuman^s case. 

The Calcutta High Court applied the clause in Reaz-ud>din 
Shaikh V. Emperor, 11 Cr. L. J. 295 = 6 Ind. Gas. 251 (1910), 
(one Judge out of three dissenting). The accused went with- 
out legal excuse to a certain land in the possession of the 
party of the deceased, armed with dangerous weapons, to 
enforce their right or supposed right, and a fight ensued,' and 
the injuries inflicted, though not premeditated, resulted in the 
death of the accused. 

^ This appears to be the only case of this nature in which 
this clause has been applied. 

^ There are two cases of the Punjab Chief Court in which 
this clause has been applied to a deliberate attack j but they are 
not exactly similar to the Allahabad and Calcutta cases. In 
Azim V, The Empress (23 P. R. 1890, Cr.) the accused, after 
eating the deceased, ^ had dragged him along with a ligature 
round his neck , and it was held that the act of strangulation 
was murder because those persons who were engaged in it 
must either have intended to cause death or they must have 
known that it was so imminently dangerous that it would in all 

probability cause death and they had no excuse whatever for 
committi:Qg it. 

In Pal Singh and Surain Singh v. Crown, 28 P. R., 1917, 
two drunken men assaulted the’ deceased with without 

any direct motive and beat him to death. 

Section 86 of the Penal Code allows to a drunken man the 
same knowledge as a sober man but does not necessarilY give 

It was held in this case that when two 
men set on a third and beat him violently and brutally, there 
can be no doubt that their act was so imminently dangerous as 
was likely to cause death ^ and would fall under Section 300 (4). 

As a general principle, this is hardly in consonance with the 



dictam in Nawab v. Crown, 31 P. R. 1914, that the cases m 
which the fourth clause of Section 300 has any application 
are extremely rare, as such cases are very common. But the 
case may be distinguishable by the fact that the accused were 
intoxicated. 

The clause has been applied by the Allahabad and Punjab 
Courts to cases of poisoning. Emperor v. Gauri Shankar, 40 A. 
360 (1918); Emperor v. Gutali, 31 A. 148 (1909); Lala v. 
Crown; 32 P.L.E. 1911 = 12 Cr. L. J. 125=9 Ind. Cas. 731 
(mde Class III). 

The difficulty of the question arises from the apparent 
reluctance of the framers of the Code to be too rigid in their 

dcfiiiiyioni 

No doubt a deliberate and brutal assault on an unarmed | 
man can be called an act which is so imminently dangerous that f 
it must in all probability cause death ; but if the other clauses I 
of the Section can be applied to such cases, it would be less | 
likely to encourage the loose application of tliis clause by lower 5 
Courts, if it were restricted to such special cases as that in 
illustration (cZ). It is difficult to imagine a case in which direct 
blows could be given with a knowledge that the blows were 
so imminently dangerous that they must in all probability 
cause death or a bodily injury likely to cause death with- 
out at the same time inferring from the nature of the blows 
an intention to cause such bodily injuries as were sufficient 
in the ordinary course of nature to cause death. As was point- 
ed out in Ghufar v. Empress, 60 P. R. 1887, the intention 
spoken of in Section 300 does not require some design or fore- 
thought of murder. It is actual intention, the existing intention 
of the moment, and is proved by or inferred from the acts 
of the accused and the circumstances of the case. In such 
cases, therefore, there would ordinarily be such an intention 
as would bring the crime within the third clause of Section 
300. 


Section 301; causing death of person not intended. 

Section 301 applies only to cases in which a person 
does something which he intends or knows to be likely to cause 
death. It could not, therefore, apply to a case in which the 
death of a child is caused hy mistake in art attack on another 
person ^ith a weapon that was not lethal* Iti such a case the 



conviction would be under Section 325 as in Queen-Empress v, 
Budhiya, Eat. Ur. Or. C. 398 ; Empress v, Sahae Rae, 3 C. 
623 ; or under Section 323, as in Chatur Natha v. Emperor, 
21. Bom. L. R. 1101. In Emperor v, Mardan Singh, 14 
C. P. L. R. 126, it was held that when, in the course of a 
dispute, the accused struck at J. and J. avoided the blow 
which fell on a bystander and fractured his skull, the 
nature of the offence committed should be decided upon a 
consideration of the intention and knowledge of the accused 
as to the probable effects of his act. 

In Jama Empress, 28 P. R. 1888, when the accused 
aimed a blow at a man with a parani and killed a child 
whom that man was carrying, he was convicted under Section 
304 A. 


Causing death. 

Before there can be a conviction under Section 302 or 

Section 304, it is necessary to prove that death was the 

direct result of the action of the accused. 

When death resulted from tetanus brought on by a fall 
resulting from a push by the accused, it was held in Reg. 
V. Acharjys, 1. M. 224, that the accused could only be 
convicted of using criminal force. 

In the case of Nga Shwe Po, L. B. R. 1872 — 1892, 179 
the principal cause of the death was the excessive use’ of 
opium surreptitiously administered to the deceased by his 
friends after his admission into hospital; and the accused 
was convicted only of causing grievous hurt. 

In Crown v, Nuro, 7 S. L. R. 83 = 15 Or. L. J. 876 = 
23 Ind. Cas. 744, the deceased after a savage attack on 
him suffered continuously from high fever for forty days 
at the end of which period blood poisoning developed, followed 
on the next day by symptoms of brain fever; on the next 
day he died; it was held that, the wounds were the cause 
of his death. 

According to Explanation 2 of Section 299 when death 
is caused by bodily injury, the person who causes such 
bodily injury shall be deemed to have caused the death, 
although by resorting to proper remedies and skilful treat 
meht. the death miD'ht bAVA bAAn ■nvAtrhnfarl 
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Before, however, the person who caused the injury can 
be found guilty of culpable homicide, it is necessary at 
least to prove that he did the act with the intention of: 
causing an injury as was likely to cause death or with the- 
knowledge that he was likely by that act to cause death. 
Therefore, as is pointed out in Laik Singh v. Emperor, 1 T 
A. L.J. 56, a man who in the course of a trifling struggle 
is found to have inflicted a slight cut or abrasion on°the 
finger of another man, which being neglected became infected 
in some manner so as to induce tetanus, can scarcely be held 
to have caused the death of the other; or at any rate the 
Court may conclude that the injury to which the deceased 
eventually succumbed was not inflicted with such intention 
or knowledge, ^ as to bring the case within the definition of 
culpable homicide. 

A man may be held to have “ caused the death of another ” 
if that other dies as the result of an injury, although by an 
operation or proper treatment, his life might have been 
saved; but before he can be found to have committed the 
oftence of culpable homicide, there must be such intention 
or knowledge as is defined in Section 299 ; and it would 
only be in very rare cases that such intention or knowledge 
could be imputed, if the injury was not primarily of a dangerous 
character. 

The original framers of the Code in Note M discuss the 
term cause death’" at some length. ** We long considered 
whether it would be advisable to except from this defi:nition 
any description of acts or illegal omissions on the ground 
that such acts or illegal omissions do not ordinarily cause 
death or that they cause death very remotely. We have 
determined, however, to leave the clause in its present simple 
and comprehensive form. There is undoubtedly a great difter- 
ence between acts which cause death immediately and acts which 
cause death remotely ; between acts which are almost certain to 
cause death, and acts which cause death only under very extra- 
ordinary circumstances. But that difference, we conceive, is a 
matter to be considex-ed by the tribunals when estimating the 
effect of the evidence in a particular case, not by the legislature 
in framing the general law. It will requir-e strong evidence to 
prove that an act of a kind which very seldom causes death or 
an act which has caused death very remotely has actually 
caused death in a particular case. It will i-equire still 
stronger evidence to prove that such an act was contemplated by 
the person who did it as likely to cause death. But if it be pi'oved 
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by satifactory evidence that death has been so caused and has 
been caused voluntarily, we see no reason for exempting the 
person who caused it from the punishment of voluntary culpable 
homicide.” 

The proposal is then noticed of Mr. Livingston to exempt 
from the definition of homicide cases in which death is pro- 
duced by the effect of words on the imagination or the passions. 

“ The reasonable course in our opinion is to consider speak- 
ing as an act There will indeed be few homicides of this 

latter sort It would be most difficult to prove to the 

conviction of any Court that death had really been the effect 
of excitement produced by words. It would be still more 
difficult to prove tha,t the person who spoke the words antici- 
pated from them an effect which, except under very peculiar 
circumstances, no words would produce. Still it seems to us 
that both these points might be made out by overwhelming 
evidence ; and supposing them to be made out, we are unable to 
perceive any distinction between the case of him who voluntarily 
causes death in this manner, and the case of him who 
voluntarily causes death by means of a pistol or a sword. 

“Again, Mr. Livingston excepts from the definition of homi- 
cide the case of a person who dies of a slight wound which 
from neglect, or from the application of improper remedies has 
proved mortal. 


“We see no reason for excepting such cases from the simple 
general rule which we propose. It will indeed be in general 
more difficult to prove that death has been caused by a scratch 
than by a stab which has reached the heart ; and it will in a 
greater degree be more difficult to prove that the scratch was 
intended to cause death than that a stab was intended to cause 
death. Yet both these points might be fully established.” 


As an illustration, a case was supposed of a man inflicting 
a slight wound on a boy, who stood between Mm and a laiw 
property, contemplating that the ignorant and superstitious 
pryants would apply absurd remedies and so turn the slight 
incision into a mortal wound ; and a letter being produced shew- 
mg that this was his expectation. 


T 1 of the Indian Law Commissioners, dated 23rd 

2 i “ para. 249, it was agreed that “ if death is certainly 
caused by words deliberately used by a person with the intention 
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of causing that result and with the knowledge that in the condi- 
tion of the party to whom the words are spoken it is likely that 

they will make such an impression as to cause death there is 

no sufficient reason why that person should be exempted from 
the penalty of culpable homicide any more than one who has 
caused death by the infliction of a bodil}^ injury/’ 

_ In the original Code it was proposed that if a man inten- 
tionally gave false evidence in order to secure the conviction of 
another for murder and such man is executed in conseouence 
he should be held guilty of culpable homicide ; and an illustra- 
tion to this effect was included under clause 294. In paraoraph 
266 of the Report however it was proposed “ that, altffiouerh 
giving false evidence and thus causing capital sentence to be 
passed falls_ naturally within the definition of voluntary culp- 
able homicide, inasmuch as it is desirable to restrict rather 
than extend capital punishment, illustration id) should be 
omitted from clause 294, and that clause 191 be declared appli- 
cable to the offence of giving false evidence with the intention 
of causing a person to be convicted of a capital crime, whether 
the object intended be effected or not.” 

_ Under Explanation I of Section 299 a person who causes 
bodily injury to another who is labouring under a disorder, 
disease or infirmity, and thereby accelerates the death cf that 
other, shall be dec med to have caused his death. 

Sut although in such a case a person might be held to have 
caused the death of the other, he cannot be convicted of culpable 
homicide unless the necessary intention or knowledge is proved ■ 
therefore if the offender does not know of the disorder, disease 
or infirmity, though he may have “caused death,” he is not 
guilty of culpable homicide. 


Causing death of person wrongly believed to be dead — 

There are some curious cases wherein a person has wrongly 
believed another whom he has assaulted, to be dead j and h^ 
hung up or burnt the body; and has therefore actually caused 
death by such hanging or burning. 

The most recent ease is Palami Gounden -y. Emperor 
42 M. 54'7. In this case and in the case of Dalu Sardar, 
18 C, W. N. 1279, death was actually caused by the 
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accused hanging up the body of his wife after he had beaten 
her, wrongly thinking her to be dead. It was held that the 
accused could not be convicted of murder or of culpable homicide, 
i but that he could of course be punished both for his wrong- 
ful assault on his wife and for his attempt to create false 
evidence. 

A similar case is that of Bishor Dewa, 18 W. R. Or. 29. 

The earlier case of Gour Gobindo Thakoor, 6 W, R. Or. 55, is 
discussed in the Madras ruling. 

These cases differ from the case of Khandu, 15 B. 194, as 
therein the accused had struck his father-in-law with the inten- 
tion of killing Aim; death had actually been caused by the 
accused setting fire to the hut in which his victim was lying, 
wrongly believing chat he was dead. It was held (one Judge 
dissenting) that the accused was guilty of an attempt to murder 
under Section 307. Mr. Mayne in para. 435 doubts the correct- 
ness of this ruling (see quotation under the ruling, Bombay (v)). 
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GL'ASS II.— CASES WHERE DEATH HAS BEEN CAUSED BY MOBE 
than ONE ASSAIEANT BY DIRECT VIOLENCE, NOT INCLUDING CASES 
OF undawful assembly AND RIOTING. 

Sections 34 and 35, 36, 37 and 38, 1. P. 0., must be referred 
to in connection witli this class of case. 

34. When a criminal act is done by several persons in 
furtherance of ttie common intention of all, each of such per- 
sons is liable for thab act in the same manner as if it were 
done by him one. 

35. . Whenever an act, which is criminal only by reason 
of its being done with a criminal knowledge or intention, is 
done by several persons, each of such persons who joins in the 
act with such knowledge or intention, is liable for the act in 
the same manner as if the act were done by him alone with 
that knowledge or intention. 

36. Whenever the causing of a certain effect or an 
attempt to cause thai^ effect by an act or by an omission, is an 
offence, it is to be understood that the causing of that effect 
partly by an act and partly by an omission is the same offence, 

ILLUSTRATION. 

A intentionally causes Z’s death, partly by illegally omit- 
ting to give Z food, and partly by beating Z. A has committed 
murder. 

37. When an offence is committed by means of several 
acts, whoever intentionally co-operates in the commission of that 
offence by doing any one of those acts, either singly or jointly 
with any other person, commits that offence. 

ILLUSTRATIONS, 

(a) A and B agree to murder Z by severally and at 
different times giving him small doses of poison. A and B admin-* 
ister the poison according to the agreement with intent to 
murder Z. Z dies from the effects of the several doses of poison 
so administered to him. Here A and B intentionally co-operate 
in the commission of murder, and as each of them does an act 
by which the death is caused, they are both guilty of the 
offence, though, their acts are separate. 

(h) A and B are joint jailors, and, as such, have charge 
of Z, a prisoner, alternately for six hours at a time. A and B 
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intending to cause Z’s death, knowingly co-operate in causing 
that act by illegally omitting, each during the time of his 
attendance, to furnish Z with food supplied to them for that 
purpose. Z dies of hunger. Both A and B are guilty of the 
murder of Z. 

(c) A, a jailor, has the charge of Z, a prisoner. A intend- 
ing to cause Z’s death illegally omits to supply Z with food, in 
consequence of which Z is much reduced in strength but 'the 
starvation is not sufficient to cause his death A ?s dismissed 
from his office and B succeeds him. B, without collusion or 
co-operation with A, illegally omits to supply Z with food 
knowing that he is likely thereby to cause Z’s death. Z dies of 
hunger. B is guilty of murder, but as A did not co-operate with 
B, A IS guilty only of an attempt to commit murder. 

When several persons are engaged or concerned in 
the commission of a criminal act they may be guilty of different 
offences by means of that act. 


ILLUSTEATION. 

A attacks Z under such circumstances of grave provocation 
that his killing of Z would be only culpable homicide not 
amounting to murder._ B, having ill will towards Z, intending to 
kill him, and not having been subject to the provocation, assists 
in killing Z. HOTe, though A atd B are both engaged in 

boSdf “ ^ only 
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A. Bombay. 

(i) Queen-Empress u Magan Lai, 14 B. 115 (1889). 

The mere circumstance of a person being present on a 
lawful occasion does not raise a presumption of that person s 
complicity in an offence then committed. 

(ii) Queen-Empress v. Jamal-ud-din, Eat. Un. Or. 0 
603 (1892). 

Where the accused severely beat a woman under 18 
years of age with sticks for exorcising a spirit out of her, with 
the consent of the woman and her fathei', it was held that the 
accused were guilty of culpable homicide under the last clause 
of Section 304, and not of murder and that they were not 
entitled to the benefit of Sections 84 and 88. 

(See Queen-Empress v. Dhondi, Rat. Un. Cr. C. 785 (1896) 
under Class I, (Bombay), and Nga Po Tha v. Emperor, 3 U, B, R. 
(1917) 54, under Class I, Burma. 

(Hi) Emperor u Subbappa, 15 Bom. L. R. .303 = 2 Bom. 
Cr. C. 64=19 Ind. Cas. 331 = 14 Cr. L. J. 235 (1913). 

When two persons are acting in concert in the sense that 
their attack on the deceased (with a heavy stick by one and 
with a heavy stone by the other) was a single indivisible thing, 
both of them are liable for the resultant murder, under the 
provisions of Section 37. 

(Referred to in 35 A. 506.) 



B. Allahabad- 

(i) Empress of India u Chatter Singh, 2 A. 33 (1880). 

L, C, K and D conspired to kill S. In pursuance of such 
conspiracy, L first and then C struck S on the head with a 
lathi and S fell to the ground. When S was lying on the 
ground, K and D struck him on the head with lathis. It was 
held (Stuart, C. J., dissenting) that in as much as K and D did 
not commence the attack and it was doubtful whether S was 
not dead when they struck him, transportation for life was 
adequate punishment. 

{ii) Empress u Indar, 23 A. W, N. 1882. 

When in a quarrel one accused hit the deceased person 
with a stick and another with an axe and the latter caused 
death and there was no proof of common intention, it was held 
that the latter was guilty of culpable homicide and the former 
was only guilty of grievous 1 urt (Section 38). 

(Hi) Empress v. Dharam Rai, 236 A.W. N, 1887. 

Unpremeditated acts done by a private individual, which 
go beyond the object and intention of the original offence, 
should not implicate persons who take no part in that parti- 
cular act. 

(it;) Queen-Empress t;. Bisheshar, 105 A. W. N. 1892. 

When the accused beat a person with lathis not of a deadly 
nature and not on any dangerous part of the body, but the 
person died , nine days after, and it was not proved that the 
accused had any such intention as is described in Section 299 
or Section 300, it was held that the conviction must be under 
Section 325 and not under Section 302 or Section 304. 

(v) Queen-Empress u Munna, 233 A. W. N. 1892. 

Two persons were holding the deceased with the inten- 
tion of beating him when another came and beat him so 
heavily that he died in consequence. It was not shown that 
the two persons above referred to intended to cause death or 
knew that their act w^s likely to cause death. It was held 
that they could not be convicted of the abetment of murder. 

(vi) Queen-Empress v. Fateh Singh, 149 A. W. N. 1896. 

When a fight ensued between one party on their way to a 
police station to prefer a complaint, and another party who 
attempted by force to prevent their doing so, it was held that 
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the former party had a right of private defence, that only those 
of them who exceeded the limits of such right were liable, and 
that nei her Section 34 nor Section 114 were applicable to the 
other members of the party. 

(vUy Emperor v. Ehola Singh, 29 A. 282 (1907). 

Three persons attacked a fourth with Lathis and one of the 
assailants struck a blow which fractured the skull of the person 
attacked and ""caused his death, but the evidence left it in 
doubt which of the three assailants struck the blow. It was 
held that the offence for which the three assailants were 
guilty was grievous hurt rather than culpable homicide not 
amounting to murder. 

As it has not been proved that the appellants or either 
of them struck the fatal blow and as there is nothing to show 
that there was a common intention on the part of all three 
assailant j to inflict such injury as was likely to cause death, 
we are of opinion that the appellants cannot be convicted of the 
offence punishable under Section 304. In the absence of 
evidence to show that there was a common intention to cause 
death or such injury as was likely to cause death, we think 
that Section 304 would not apply. Our view is supported by 
the ruling in Queen- Em press v, Duma Baidya, 19 M. 483. In 
that case three persons assaulted the deceased, and gave him a 
good beating in the course of which one of the prisoners struck 
the deceased a blow on the head which resulted in his death. 
All three were convicted of causing the death of the deceased 
and were sentenced to transportation for life. In appeal the 
learned Judges while sustaining the conviction of the accused,, 
who had struck the fatal blow, held that in the absence of proof 
that all the prisoners had a common intention to inflict injury 
likely to cause death, the other accused could not be convicted 
of murder. We have now to consider of what offence the 
appellants should he convicted. We think that, having regard 
to the fact that lathis were used by all the three assailants, and 
the probable resuh of the use of the lathi wsus at least grievous 
hurt, the common intention of the assailants may be deemed to 
have been grievous hurt,” 

The conviction was altered to one under Section 325. 

(mii) Musai Emperor, 13 Ind. Cas 

847 (1912). 

When four persons attacked one man, who in consequence 
of the attack died subsequently, it was held that the assailants 
were guilty under section 302, if the common intention of 


gho assailants was co cause death or bodily injury likely to 
^ause death or sufficient in the ordinary course of nature to 
^ause death; and under Section 804, if their common in- 
ention was to make a violent assault upon the deceased and 
they knew that they were likely to cause his death. Their 
intention must be gathered from what they said and what 
they did at the time of the attack. 

(ix) Emperor u Kanhai, 35 A. 329 (1913). 

Four persons aimed with lathis attacked and severely beat 
a fifth who W'as unarmed over a dispute about irrigation. The 
person attacked died in consequence of this beating, and it was 
found that he had received several severe blows on the head, 
the result of which was that the bones of the skull were 
broken to pieces, and there were other injuries about the body, 
most of the injuries having probably been inflicted whilst the 
person attacked was on the ground, tut the evidence did not 
disclose which of the rssailants caused which of the injuries. 
It w'as held th&t all the four assailants were properly convicted 
cf murder, and that the inference was not justified that the 
common intention of the assailants was not more than the caus- 
ing of grievous hurt. (Followed in 3 P. E. 1919.) 

{x) King-Emperor v. Earn Newaz, 35 A. 506 (1913). 

Three brothers, attacked with lathis a man against whom 
they bore a grudge, and beat him with great severity so that 
he died shortly afterwards His skull was badly fractured and 
numerous other injuries were inflicted upon him. It did not 
appear which injuries were caused by which of the assailants, 
but the evidence sho w ed tnat they ivere acting in concert and 
intended to cause such bodily injury as was likely to cause 
death. It was held that all three were guilty of murder, 

P. 511. “The deceased was car elly and mercilessly beaten 
by three men armed with lathes who continued to use their 
weapons upon him after he had fallen to the ground. The lathi 
is a lethal weapon. The circumstances of the case leave no 
doubt in our mind that the assailants either intended to cause 
death or had every reason to believe that the probable result of 
their joint act would be death. The death was not necessarily the 
result of any single blow. It was the result of the many blows 
inflicted on the head. In this respect we would call atten- 
tion to the decision, King-Emperor v. Subbappa Channappa, 
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15 Bom, L. R. 303 In the present case,^ as in the reported 
case, the attack was a single indivisible thing. (Followea in 3 P. 

E. 1919.) * 

{xi) Emperor v. Ohandan Singh, 40 A. 103 (1918). 

Three persons attacked a fourth with Icithis and death 
ensued through a fracture of the skull of the person attacked. 
There was, however, no evidence to show that the common inten- 
tion of the assailants was to cause death or which of them 
actually struck the blow which fractured the skull of the deceas- 
ed. It was held, following 29 A. 282, that the offence of which 
the assailants were guilty was that of grievous hurt and not that 
of culpable homicide not amounting to murder, as the common 
intention was not to cause death or such injury as was likely to 
cause death but only to cause hurt. 

(xii) Emperor v, Gulab, 40 A. 686 (1918;. 

A dispute having suddenly arisen concerning the cutting of 
a sugarcane crop, three men armed with Icithis attacked one of 
the men who was engaged in cutting the crop and beat him so 
severely that he died, his skull being broken in three^ places. A 
nephew of the man attacked, having his^ lathi with him, 
attempted to rescue his uncle and also received considerable 
injuries. It was held that the offence of which the assailants 
were guilty was not the mere causing of grievous hurt but 
culpable homicide, which, however, might in the circumstances 
be considered as not amounting to murder by the application of 
exception 4 of Section 300. 

It is obviously impossible in cases of this kind to be able 
to prove that the fracture of the skull which resulted in death 
was caused by a blow from the lathi of any special one of the 
assailants. In the present instance Hardial had three fractures 
of the skull and Lai received three JdfM blows on the head. 
The three accused were all armed with the same class of 
weapon. They all attacked Hardial. A MIvi is a lethal weapon 
as has been repeatedly held by this court for very many 
years. The person who uses &. lathi must know on an occasion 
like this that he is very likely to cause death. The three 
accused were moved by a common intention. That inten^^ 
may not have been to cause death but in carrying out their 
intention they all used deadly weapons,^^ a^^^ they 
deemed to have known that they were likely to cause deatm 
We cannot agree that the accused can only be convicted of 
voluntarily causing grievous hurt. It is impossible tQ say 
whose fractured tdie skuE^ if five or more persons had 



banded together in this matter on behalf of the accused no o 
would have hesitated to have held all five guilty of the offence 
of culpable homicide not amounting to murder (Section 149). 
Why, because the number is reduced these three should not be 
equally guilty under Section 304, we fail to understand. If 
one man had committed the offence, he also would have been 
convicted under Section 304. It is illogical to say that because 
two others joined with him with similar weapons, that therefore' 
the offence committed by the three is reduced to the lesser 
•offence of voluntarily causing grievous hurt. 

With all due respect to the learned Judge, we find it 
impossible^ to agree with the opinion expressed in Emperor v, 
Chanda Singh (40 A. 103). We do not agree with the view of 
the lav/ taken in that case and in that respect we would point 
out that it is quite inconsistent with the remarks to be found in 
Emperor t?. Hanuman, 35 A. 560.‘ The remarks on P. 563 are 
worthy of note: “ It is impossible to prove by direct evidence 
the intention of a particular individual. The intention can 
only be inferred from the result and probable result of his act 
or conduct. The learned Judge seems to confuse the term 
^ intentiQn’ with V desire, quite impossible that the 

three accused had no wish either collectively or individual! v to 
kill Sheoratan (as is indicated by the fact tliat no wound ^was 
discovered on his head) but nevertheless if they beat him in the 
way it is proved they did, ^t^^^ be talL to have had 
knowledge that ^ their act must in all probability cause death 
or such bodily injury as is likely to cause death, and if so,, 
they are^ guilty of murder. Under circumstances such as these, 
it is quite immaterial to ascertain whose blow was the immedi- 
ately fatal one. The learned Judge who decided that case 
distinctly dissented from the rule of law laid down in Dhian 
Singh 27. King-Emperor 


Emperor v. Hanuman, 35 A. 560, has not been entere- 

assailants. Dhian Singh u Emperor i 
published as 9 iLL. J. 180 (1912)==13 Or. L- J. 265 = 14 Ind. Gas 

f A held that for the application of Section 34 , 

urtherance of a common design is a condition precedent for convictim 
^ch of tl^ persons who take part in a crime, an< 

the mere fact that several persons took part in a crime, in the absenci 
^ common intention i^ not sufficient to convict them of that crime 

persons joined together in strikim 
another, but there was no evidence to show that the common intentioi 

T.^1 ^gnevous hurt, the conviction of all of them for th( 

oftw 1 686. th. 

ru e ot iaw laid down m this case 'ras dissented from in 35 A. Sr 



e9 


{xiii') Garib t’. Emperor, 17 A, L. J. 985 = 53 Ini Gas. 
495 (1919). 

The accusei two in number, who were incensed against 
the deceased, committed a brutal assault on the latter, 
who was defenceless anl unarmed, and caused his death. 
Held that the accused were guilty of murder. 

‘'The person or persons, who committed this act, must 
have known that it was so imminently dangerous that it 
must in all probability cause death or such bodily injury as 
was likely to cause death.” 
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C. Calcutta. 

(i) Gouridas Namasudra v. Emperor, 36 0. 659 (1909). 

Where it was found that two of the accused struck 
the deceased several blows inflicting severe injuries, one of 
which was the cause of deatli, but it was not proved who 
struck the fatal blow, it was held that, under the circum- 
stances of the case, none of the accused could be convicted 
of murder by the operation of Section 34 but each of them 
should be convicted under Section 326. 


(ii) Elem Molla v. Emperor, 37 C. 315 (1910). 

.A. body of six persons attacked another with cattle 
goads in a violent and determined manner, inflicting sixteen 
wounds on his body and causing several ruptures of his 
spleen and so caused his death. The person attacked was 
a strongly built man of 35 years of age, and his spleen 
was in a healthy state. It was held that such acts committed 
by several persons on one, in such a manner, apparently 
regardless of the consequences and with such results warranted 
the inference that the acts were done by those persons 
with the intention either of causing the death of the person 
attacked or such injuries as the offenders knew to be likely 
to cause his death and that the offence amounted to murdei*. 
(Followed in 3 P. E. 1919.) 

(Hi) Manindra Chandra Ghose r. King-Emperor, 41 C. 
754 (1914). 

Section 34 does not involve abetment and therefore does 
not imply any conspiiacy, and does not require proof that 
any particular accused was responsible for the commission of 
the actual offence. 

(iv) Emperor r. Nirmal Kanta Koy, 41 G. 1072 (1914). 

Where two persons fire at another and one only actually 
hits and kills him, the other is not guilty of murder 

under Section ~ but of attempt to murder. 

Section 34 applies only where a criminal act is done by 
several persons of whom the accused charged thei*eunder is one, 
and not where the act is done by some person other than the 
latter* (Followed in 24 P. R. 1919.) 
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D. Madras. 

(i) hi re Golla Sanyasi, 1 Weir 296 (1881). 

The accused, a menial servant, being ordered to attend 
his masters when thej^ had announced their intention of 
committing murder accompanied them with the intention of 
rendering such assistance as might be required of him, and 
his masters entered the house and killed the deceased, the 
servant standing at the door. It was held that he was 
guilty of murder. 

(ii) Queen-Empress v, Duma Baidya, 19 M. 483 (1896) 

Three men assaulted the deceased and gave him a beating, 
in the course of which one of them struck him a blow on 
the head which resulted in death. The conviction for murder 
of the giver of the fatal blow was upheld, but it 
neld that though the object of all was to give the deceased 
a beating the other two neither instigated nor participated 
in the fatal blow, and in the absence of proof that all three 
had the common intent to inflict injury likely to cause death, 
these two could not be convicted bf murder, but only of 
grievous hurt. 

{Hi) In re Butari Chinnah Vobiab, 9 M. L. T. 103 = 12 
Or. L. J. 48 = 9 Ind. Gas. 288 (1911). 

Where there is nothing in the early stages of the case 
to indicate who struck the fatal blow, it is not safe to rely 
on the later differentiation of the parts taken by the various 
accused and sentence some of them to the extreme penal tv 
of the law. 
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E. Punjab. 

(i) Crown v. Kunhya, 10 P. R. 1868. 

The mere presence at a murder, without previous concert 
or approval of the deed, does not constitute the guilt of murder. 

(ii) Faqir Muhammad versus Empress, 10 P.R. 1890. 

.£ deceased having enticed aw y a woman who was the 

the daughter of the other accused, the latter 
armed themselves with sticks with a view to chastise him and 
ay m wait for him on the road by which he was expected to 

came up they beat him on the chest and back, 
but avoided hitting him^ about the head. The deceased died 

of SectiorTsoJ Clause 2 

(m) Cajani). Queen-Empress, 18 P.R. 1893. 

a trep^o!?^ quarrel which arose out of the felling of 

L?thit ^ struck H with lathis 

the hist blow was tried previously, found guilty of culnable 
homicide not amounting to murder and Section 3^04 

brought to trial. The Sessions Judee 
f accused had no intention of killino' H 

or of badly injuring him, convicted him nevertheless of mur 
der under the second or third clause of Section 30a 

_ It was held that it did not appear that in attackiniy H 

th.an a knowledge that he wL likilt fn anything more 
and the conviction ought to bT^nltec^ 

1908-7 C?L.X?2i;‘ ^ 1908-77 P. L. R. 

and s^entOnyOto'^vtar?*^®^^ 304 (2) for stabbing R. 
were that S and JfO 

crowd at a dik least struggled with R in a 

for anyone to see whSctTnV\'^^® consequently difficult for 
fatal btow, and the evidence on^thStot 

great pressure was brought to bear onthe w^nSs to 

rOnTuM^rectrs^^^^ 
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(v) Langar v. Crown, 32 F.W.R. 1912 = 16 Ind. Cas. ^ 
526 ISOr.L. J.718. 

L and M met and after abuse came to blows and each struck 
the other down while others had also joined in the fight. M 
died of the injuries received on that occasion, but there was no 
reliable evidence that L alone was his assailant. Held that L 
could not be convicted under Section 304?, Part 2, and that any 
ofience beyond an affray under Section 160 had not been com*' 
mitted. 

(vi) Dhani Ram v. Crown, 1 P. W. R. 1913 = 18 Ind. Cas, 
664? = 14 Cr. L. J. 104 = 162 P. L. R. 1913. 

In a sudden fight between G, S and M on one side and D R I 
and I on the other for which G on his side and D on the other ; 
side were chiefly to blame, blows of . ordinary sticks and 
fists were exchanged and it was alleged that D took up a heavy ; 
sudivai of an ekka close by and gave a severe blow on the ^ 
head of G, which fractured his skull bone and ultimately resulted ; 
in his death; but it was neither proved conclusively that 
D did so, nor was there any indication that originally D or any 
member of his party intended or knew it to be likely that any 
such serious injury would be caused. It was held that D could 
not be convicted of an offence either under Section 304 or 325, i 
LP.C., and D and his party were only responsible for simple i 
hurt under Section 323. 

(vii) Gul Shah v. The Crown, 41 P.W.R. 1914 = 16 
Cr. L. J. 93 = 26 Ind. Cr. 1005 

When four persons joined in beating a fifth, out of which I 
two gave him fatal blows on the head which resulted in his I 
death, while the remaining two struck him on the body not with I 
exceptional violence and were not shown to have realized that : 
they were taking part in a murder or how grave the injuries i 
inflicted by their comrades were ; it was held that they were I 
guilty of causing simple hurt under Section 323. 

(mii) Nawaband Dallalu Crown 31 P. R. 1914: ^ i 

See ruling No. ¥II and also see this case cited in the dia«^ 
cussion on the fourth clause of Section 300 under Glass 

(iaj) AgTB> versus The Crown, 37 P,R. 1914. ^ I 

“ As regards A and B it is proved that they attacked i 
the deceased, but he only received one blow on the head^^^ i 
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there is no evidence to show which of the two gave him that 
i Under the circumstances, ’ following Emperor v. 

] hola Singh 29 A. 282 we are of opinion that neither of these 
j two persons can be convicted under Section 304. It can how- 
fever be safely beld that when they attacked A they intended 

i M ^ would cause grievous hurt, and 

*tlieiefore they are guilty under Section 325.” 

(x) Sed Rasul v. Crown, 27 P. R. 1916. 

to coi^trr®®'^ night with intent 

to commit theft armed with deadly weapons, they left the 

^ouse on the alarm being raised, and in the courtyard stabbed a 

man who tried to seize them injuring him so that he died. 

It was held that as the stabbing was done after the house- 

were ruflt7i'°?^ but accused 

were guilty of offences under Sections 457, 458 and 326. 

(xi) Harbans v. Crown, 33 P.R. 1916. 

tbA Tfi f burglars. The owner of 

the house seized the accused as he was trying to escape and in 

the scuffle was mortally wounded by him. ' ^ 

under Section 460 but the 

The ^Qiief^ Court heU charge to one under Section 302. 
could f H the conviction under Section 302 

SvAu fact that the fatal blow was 

^ven m the dark in the course of a scuffle in the earlier part ^ 

which some minor blows were inflicted, it is open to argument 

whether the accused intended to cause death or even to can ' c 

d^^A f bkely to cause death, the weapon was 

dangerous but the struggle took place in the dark. It was held 

that justice would be satisfied by a conviction under Section 46a 


1916 - 17 Cr. L.J. 451 = 36 Ind. Cas. 131. 


45 P. W. R. 


Where death was caused in an attack nn • i 

by several accused persons the conviction under Section 30?%'l' 

of the accused who was proved to have sS th! w Ki ^ ^ 

on the head with pa/iawa was unheld bnMf ? “u i if i? 

convictions of thl other arcused mnsV K T b^W.lbat the 
only. accused must be under section 325, 
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(xiii) Pal Singh and Surain Singh v. Crown, 28 P. R, 
1917, 

^Tho two accused assaulted the deceased without any direct 
motive but apparently merely because they had been drinkino* 
and literally beat him to death with lathis. ^ 

It was held that the accused were guilty under Section 300 
(4). 

P. 109. We have no hesitation in saying that Section 325 
does^not apply, nor, having regard to the merciless nature of the 
beating inflicted on the deceased, can we allow that the act of 
the appellants can be brought under the scope of part 2 of 
Section 304. When two men set on a third and beat him 
with lathis with the violence and brutality evidenced by the 
result of the post-mortem in this case, there can be no doubt 
thatdhey must be held to have known that the act was so 
imminently dangerous as was likely to cause death” {see page 54). 

{xiv) Samand Singh v. Grown, 3 E R. 1919. 

The^ four accused had caused the death of the deceased by 
giving him an unmerciful thrashing with sticks, smashing both 
bones of each forearm, the right elbow, and right knee cap and 
the occipital bone over the right temporal area of the skull 

It was held that all the accused were guilty of murder. 

Our attention was drawn to 18 P.R. 1893, 2 P.W.R. 1908 (Shib 
Das versus Crown, 1 P.W.R. 1913 Dhani Ram Emperor), 

7 P.L.R. 1911 (Lachman Singh versus King-Emperor), 40 A. 
103, and 32 Ind. Case 833 (Bachinta t?. Emperor). 

Previous decisions in criminal cases, proceeding as they 
do on their own set of facts, seldom afford any very great 
assistance in deciding the nature of an offence. The facts of 
18 P. R. 1893 were quite different and the finding there was 
that the accused had no intention of killmg or badly injur- 
ing the deceased. The same applies to 2 P. W. E. 1908. 
The facts of 1 P.W.R. 1913 have no similarity, and 7 P. E. R. 
1911 has no bearing on the case. In 40 A. 103 three persons 
attacked a tourth with la/lMs death resulted through 

fracture of the skull of the person so attacked. In the 
present case death was due to a merciless thrashing. In 32 
10. 833 death was caused by arsenic. The Government Advo- 
cate who supported the application for enhancemehtj drew our 
attention to 31 P.R. 1914, 35 A 



In the I’liling of this court it was held that when two 
p^sons^ beat an unarmed man to a jelly and fractured 1"^ 
ribs, it is ciflScult to see how the assailants could have had 
intention short of causing death or causing such bodily 
as was likely to cause death. In 35 A. ?S29 the facts were v^ry 
similar to those of the present case, four men attacking a fifth 
with Idthts, and it was held that Section 302 was applicnlble. 
The same was the case in 35 A. 506. In 37 C. 315, sifpersons 
attached a man in a determined niaiiiier inflicting 16 wounds 
on his body and caused his death. It was held that such acts 
committed by several persons on one, in such a mariiier 
apparent y regardless of the consequences and with such results, 
warranted^ the infer, nee that the acts were done by those 
persons with the intention either of causing the death of the 
person attacked or such injuries as the oSenders knew to be 
iKe y to cause death, and that the offence, therefore, amounted 
to murd r. With the principles enunciated in these rulings we 
are m comp.ete accord and we consider that the facts in this 
Qm ^ s-ppellants within the purview of Sections 


(cev) Raja c. Emperor, 18 P. L. R. 1919 = 50 Ind. Oas. 


Tlie accused, three in number, came up where the deceased 
p oug mg a plot of land to prevent him from doing so. 
deceased insisted and thereupon the accused attacked^him 
with sticks and phaura, and caused his death by a blow on the 

faUl' blow accused had struck the 

the appellants was guilty of striking the 
deceased on_ the^ head, and in doing so he was but carrying on 
the common intention of the three appellants. A pAaura if not 

tSonrSe ™vitably cause death, and the fact 

ttatone ot the appellants was also hit on the head with the same 

aWow^hom^f fK is sufficient proof that 

a blow trom it even on the head would not necessaril v 

eSftv wi°th which the offenders were 

gmity was that punishable under Section 325 read with Section 

(xvi) Bahai Singh and Mula Singh v. Crown, 24 P. R, 1919. 

^ As^ regards B S it was held that though he was present 
hemot having struck the deceased, it could not be said that the 
cnmznal act was done by both the accused in furtherance 
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of the common intention, and Section 34 was consequently 
inapplicable and B S could not be convicted under Section 302 
read with Section 34. 

Emperor v. Nirmal Kanta Roy, 41 C. 1072 (1088) was 
followed, and 21 A. 263 and 40 A. 686 were distinguished, because 
all the accused in those cases joined in the attack. 

But it was held further that as both accused had armed 
themselves with deadly weapons, B S must have known that, in 
case of opposition, the weapons would be used and in all pro- 
bability grievous hur t would be caused; and he was, therefore, 
guilty under Section 325 read with Section 109, 

{oc.vii) Ramzan v. Emperor, 54 Ind. Cas. 51 (1920 
Punjab. 

Two perscns, rnreceiving provocation, delivered an un- 
premeditated attack on the deceased, but it was not knqwn 
who struck the fatal blow. Held that both were eruiltv oil an 
offence under Section 325. 



F. Burma* 

{i) Hakim A li v. Queen- Empress, L. B. R. 1893-1900 

150. 

Where several persons are charged with murder on the 
ground that the murder was a probable consequence of an act 
abetted by them, or because the murder was committed by 
means of several acts, and the accused intentionally co-operated 
in the murder by doing any one of those acts, or because the 
murder was committed in furtherance or prosecution of the 
common object or intention of all the accused, the law applicable 
is to be found, not in Section 34 which covers the case of a sinple 
acfc done by several persons but in Sections 34, 111, 149. If 
criminal liability for the offence of murder does not attach (o 
the companions of the actual murderers or to those who are 
alleged to have abetted the murder or to have intentionally co- 
operated in committing it, then the murder becomes an independ- 
ent offence for which the actual murderer’s companions are 
not liable, unless they are made liable by some special provision 
such as that enunciated in Section 396. 

(ii) Po Sein v. Kiag^Emperor, I L. B. R. 233 (1902). 

Section 34 renders punishable all persons engaged in a 
common criminal intent for any act done in the furtherance 
of the common intention. It seems framed to meet a case in 
which it may be difficult to distinguish between the acts of the 
individual members of a party or to prove exactly what part 
was taken by each of them. When three men assault and 
beat another man with such violence that one blow causes 
extravasation of the blood and fells him to the ground, while 
another blow fractures two of his ribs, the assailants must he 
presumed to have intended to cause such bodily injury as they 
knew to be likely to cause the death of the person assaulted. 
It being a matter of common knowledge that such assaults fre- ' 
quently cause death they must beheld to know that they are 
likely by those acts to cause death. 

Per Fox, J. If two or more persons combine in injuring 
another in such a manner that each person, engaged in causing 
the injury, must have known that the result of such injury 
may oe the death of the injured person, it is no answer on 
the part of any one of them to liability for the consequences 
of causing death to allege and perhaps prove that his individual 
act did not cause the death and that, by his individual act, he can- 
not be held to have intended death. Everyone of them must 



be taken to have intended the probable and natural results of 
the combination of acts in which he joined. When the acts of 
the combination proved are blows causing severe bodily ininry 
sufficient in the ordinary course of nature to cause death, eaclx 
of the accused taking part in the combination is guilty of 


murdex’. 


(m) King- Emperor Pha Laung, 

Cr. Ti. J. 414 (1906). 


L. B. R 264 



Where the fourth and sixth accused held the complainant 
while the first and second speai'ed him the spearing must be held 
to have been done in puisuance of the common intention of those 
four personS; and the third and fourth are guilty of voluntarily 
causing hurt with a spear, not under Section 114^ but under 
Section 84. 

But that as there was nothing to show that the third and 
fifth accused assisted in the spearing or that their common inten- 
tion went beyond beating the complainant with their hands they 
Wei'C guilty undei Section 323 only. 


(iv) Nga Tun Baw King-Emperor, U. B. E. 1907, 3rd 

Qr. 6 7 Or. L. J. 205 = 14 Bur. L. R. 264. 

It is a necessary condition to make a person liable under 
Section 34 that the"“ common intention’" must cover the act 
done by all the several persons. 

(v) Nga Ba E tv King-Emperor, 7 Bur. L. T. 71 = 13 
Cr.L‘J.484 = 24 Ind.Cas. 572 (1914). 


The appgllant and his companions went together to strike 
the deceased. The appellant was found to have inflicted only 
one injury out of three all of which W'ere contused wounds caused 
by blunt weapons. One was on the left eye and was slight, tke 
second on the nose was dangerous to life but could be cured 
the third on the parietal bone which fractured the skull was 
necessarily fatal. The appellant stated that he inflicted one 
blow with a light cane. It was held that it would not be safe 
to assume that the common act intended by all the assailants 

was more than to cause grievous hui‘t. 

Cvi) No^a Shwe On u Emperorj 10 L. B. R. 117 = 

L. T. 47 = 57 Ind. Caa 918 (1920). 


» 



Where several persons armed with das attack another and 
cause his death, but it is found that their common intention 
was not to cause death or such bodily injury as would be 
suflflcient in the ordinary course of nature to cause death, it 
may rightly be inferred that their intention was to cause 
grievous hurt. In the absence of any satisfactory evidence 
showing which of them caused the fatal wound, it is not 
permissible to hold that any of them is guilty of murder. 



G. Patna- 

(i) Satrughau Patar i'. Emperor, 50 lad. Cas. 337 (1919). 

Per Manuk, J. : — There must be evidence from which 
one^ might reasonably infer a common intention infectin<r each 
ot^the accused, m order to apply Section 34 and hold each 
ot the accused responsible for the act done by several persons 
m lurtJiera/nce oi the common intention of all. 

The presumption of constructive intention must not be too 
readily implied or pushed too far. It is obvious that the mere 
hict tha,t a man may think a thing likely to happen is vastlv 

rp] jy® intending that that thing shoold happen. 

1 he latter ingredient is necessary under Section 34, the former 
jy itself is irrelevant to the section. It is only wlien a Court 
-can with some judicial certitude hold that a particular accused 
must have preconceived or premeditated the result which ensued 
audited m concert with the others in order to bring about that 

result that Section 34? may be applied* 


-n- 0^ 29 A. 282, 36 0. 659, were cited). In 35 A' 

oOb aU these cases were distinguished. It was observed that 
the tacts and circumstances of each case vary and each case has 
to be decided in viewoj ite aclml tale. The learnedly 
also held that whether there was or was not premeditation in the 
case before them was not clear, but there was concerted action! 
and the attack was so ferocious as to lead almost to the inference 
that it had been premeditated, and that death was the result of 
the many blows inflicted on the head by all the appellants. 





It. Otiieir Rulings. 

(0 Imperator v, Vahal, 5 S. L. R. 247 == 15 Ind. Cas. 810 = 
13 Cr. L. J. 538 (1912). 

Where one accused struck the deceased with a stick after 
he had fallen from the blows with a hatqhet inflicted by another 
accused, it was held that it did not necessarily follow that the 
former had a cotnmon intention with the latter to commit 
murder. ^ 

(ii) Eing-Emperor Mahabirt, 16 O. C. 19-^19 Ind. Cas. 
497 = 14Cr. L. J. 241 (1913j, 

There are usually three classes of cases of fatal assault 
where the question of the joint responsibility of the several 
assailants arises, 

(1) Where several persons join in the assault, and inflict 
numerous injuries, and the cumulative effect of all or some of the 
injuries is to cause death ; (2) where several persons commit the 
assault and inflict minor injuries but one of them deals a fatal 
blow and there is evidence of the latter’s guilt; (3) when several 
persons beat a man and inflict minor injuries on him but one of 
the assailants deals a fatal blow and the evidence leaves -it in 
doubt as to who struck the fatal blow. In the first case all the 
assailants are responsible for the fatal assault; in the second case 
the person Avho is shown by the evidence to have dealt the fatal 
blow is alone responsible, and in the third ease none is responsible 
for the fatal blow. 

The dealing of one fatal stroke by one of the several assail* 

ants cannot form the basis of a valid inference that the common 
intention .of all the assailants was to murder the per son attacked. 

When persons go with the Intention to prosecute a common 
object, e^ch and everyone becomes responsible for the acts of 
each and every other in execution and furtherance of the 
common purpose. But a distinction has to be drawn between 
unpremeditated^ acts done by a particular individual Which go 
beyond the object and intention of the original oflenee and 

premeditated acts of the parties as shown by their conduct 
in the affair. 

When the acts of a combination of persons proved are 
blows causing severe bodily injury sufficient in the ordinary 
course of nature to cause death, each of the accused persons 
taking part in such combination is guilty of murder. 



(Hi) Queen v. Pooshoo, 4 W. R, Cr, 33. 

When four men beat another to death at intervals, and 
so severely that death ensues from the injuries received, they 
must be presumed to have known that by such acts they were 
likely to cause death, and when these acts were done when 
there was no grave or sudden provocation or no sudden fight 
and quarrel, the offence which they have committed is murder ; 
and it is not reduced to culpable homicide not amounting to 
murder by the absence of intention to cause death. 

(iv) Saidino v. Emperor, 9 S. L. R. 99=30 Ind. Cas. 998 
= 16 C. L. J. 710 (1915). 

Four men attacked the diseased with lathis and beat him 
wdth such severity that he died, 

“ We do not think that Section 300 (4) applies to cases where 
there is an intention to cause bodily injury to any particular 
person.., we differ from the case of Hanuman t\ Emperor, 35 A, 
360, where Section 300 (4) was applied to a case similar to the 
present. 

The Sessions Judge also refers to the case Elem Molla r. 
Emperoi’, 37 C. 315, which was also a case of brutal assault with 
lathis. The Judge there held that the accused either intended 
to cause death or that they attacked the deceased in such a 
brutal manner regardless of consequences, well-knowing that 
they would be likely to cause his death. 

On the first hypothesis, the offence was of course murder 
under Section 300 (1). If the second hypothesis is intended 
to apply to Section 300 (4), then the same criticism applies 
to this case as to Hanuman v. Emperor, And if it is intended 
to apply Section 300 (2) then we differ also, for the material 
words in the part are ' the person to whom the harm is caused.* 
The essence of Section 300 (2) is that the particular person in- 
jured is suffering from some infirmity known to the accused, 
which would make his death a probable result of the harm caused. 
Apart from these special eases, brutal assaults such as the 
present do not ordinarily amount to murder unless tl^ accused 
intends to cause death or to cause such bodily injury as is 
suflBcient in the ordinary course of nature to cause death,’* 


GENERAL REMARKS. 

* 

In cases of death being caused by an attack by more persons 
than one, the main question to be considered is whether there 
was a common intention of all the assailants. It is now a gene- 
rally. accepted principle of law that, when a large number of 
serious injuries are caused, a common intention may be pre- 
sumed, and it is not necessary to ascertain which particular 
blow or blo-ws were actually fatal or which of the assailants 
delivered those blows. It may either be the case that death 
was the cumulative result of all the blows and that it could 
not be said that one blow was necessarily fatal and that an- 
other blow was not fatal, or it may be argued that, merely 
because one of the assailants did not have an opportunity to 
deliver a fatal blow, he cannot for that reason be acquitted of 
the offence of culpable homicide, if he also had the intention in 
common with the others to cause death or such injury as was 
likely to cause death. As is pointed out by Fox, j. in Po Sein 
V. King-Emperor, 1 L. B. R. 2.S3, in such a case it is no 
answer on the part of any one of the assailants to liability for 
the consequences of causing death to allege and perhaps prove 
that his individual act did not cause death, and that by his 
individual act he cannot be held to have intended death. 

In such cases, even if it be shown that there was only one 
blow on the head_ which fractured the skull and it be proved 
^hich of the assailants delivered that blow, the other assailants, 
who have also violently and m ercilessly beaten the deceased on 

body, would be equally liable for the offence 

of killing. 

Emperor V. Subbappa, 15 Bom. L. R. 308. 

Emperor u Kanhai, 35 A. 329. 

Emperor u Ram Newaz, 35 A. 506. 

Emperor u. Gulab, 40 A. 686. 

Elem Molla w. Emperor, 37 G. 315. 

Nawab and Dullah Crown, 31 P. R. 1 ^ 

, Samand Singh 17. Crown, 3 P. R. 19 
King-Emperor 17. Mahabirt, 16 O. C. 19. 

Queen u. Pooshoo, 4. W. R. Cr. 33), 

There is however another class of case in which there 
can be no inference that it was the common intention of all the 
assailants to cause death or to cause such injuries as are likely 
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o cause d^th, but one of the assailants, in excess of the com 
mon intention, delivers a fatal blow which causes death ; for in- 
stance, when all the blows except the fatal one are minor 
injuries, such as, in the absence of the fatal blow, could not by 
themselves have caused death and could not give rise to any in- 
ference that the assailants had any common intention to cause 
such injuries as were likely to cause death. In such cases, if it 
can be proved who struck the fatal blow, he can be convicted of 
the more serious offence, but the others can only be convicted 
of the offence which they intended to cause, namely simple or 
grievous hurt. 

(Vide Queen- Empress v, Duma Baidya, 19 M. 483. 

Empress v. Indar, 23 A, W. N. 1882, 

King-Emperor v, Mahabirt, 16 O. C. 19. 

Gul Shah t\ Crown, 41 P. W. R. 1914.) 

If, in such a case, it cannot be ascertained who gave the 
fatal blow, none of the assailants can be convicted for the kill- 
ing, and all must be convicted only of the oftenee which it was 
their common intention to commit, 

(Vide Emperor r. Bhola Singh, 29 A. 282. 

Emperor v- Chandau Singh, 40 A. 103. 

Empress ??. Dharam Rai, 236 A. W. N, 1887, 

Agra V The Crown, 37 P, R, 1914. 

Jahana t?. Crown, 109 P, L. E, 1916. 

Dhian Singh tj. Emperor, 9 A. L. J. 180, 

Ramzan «?. Emperor, 54 Ind. Gas, 51, Punjab. 

Nga Shwe On v* Emp,, 10 L B, R. 117. 

In 40 A. 686 the Judges dissented from the view of the 
law as laid down in 40 A. 103, and 35 A. 560 dissented from 9 
A, L, J, 180. 

The dissent however can only have been as to the inference 
of intention that may be drawn. The Judge (Karamat Hussain, 
J.) who decided Dhian Singh Btnperor, was one of the two 
Judges who in the same year held in M t?. Emperor (13 
Or. L. J, 159) that if the common intention of all the assailahls 
was to cause death or such mjury as was likely in the ordinary 
course of nature to cause death, all the assailants would be 
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It is all a question of intention ; and intention cannot only 
be proved by direct evidence, such as words used by the assail- 
ants at the time of the attack, but can also be inferred from the 
nature of the weapons used, the seriousness and number of the 
injuries inflicted and the violence of the attack. If the nature of 
the attack and the injuries are not sufficient for any inference 
of a common intention to kill or cause bodily injury likely to 
cause death, then, if it is not ascertained who inflicted the fafnl 
iblow, none of the assailants can be convicted of mmlr 


In such cases it has been generally held that the conviction 
should be for grievous hurt or hurt (29 A. 282 ; 40 A. 103 • lO' 
A. W. N. 1892 ; 36 C. 659 ; 19 M. 483 ; 18 P. R. 1893 • 37 p n 

19U; ^ W. E. 1908 ; 1 P. W. E. 1913; 18 P.L.R 1919 ; 
Bur. L. T. 71), 


5 




OAA question of the applicabilitjr of the 4th clause of Section 
dOO to such cases of assault has been discussed under the first 

Cid/SS* 

It would appear from the rulings cited above that it is the 

general opinion that the second part of Section 304 is not an- 

plica ble to cases where death is caused by an attack by more 
than one assailant especially if it cannot be certain which blow 
was struck by any individual accused (vide inter alia, 29 A ‘^8’'> 
and 109 P. L. R. 1916). " 

either culpable homicide amounting to murder 
(if none of the exceptions apply) or simple or grievous hurt or 
the conviction may be under a special section, such as 460 
(vide Harbans t’. Crown, 33 P. R. 1916). 

if - 's suggested that 

if the common intention was to make an attack and the accS 

knew that thereby they were likely to cause death, they could S 

f “tended to cause injuries likely to cause 

death. If not they can only have intended to ^use hurt 
or grievous hurt. ><»uoc uurr 

Empress «. Jamal-ud-Din, Rat. On. Cr. C. 603, wherSn the 
beatmg^ was done for dhe purpose of exorcising an evil s^ 
r yo^v ^neen-Empress^ v^ Dhondi, Eat. Un/ Cr. 

tli'nf ’ ■'^^ere the offender was the hu-sband, it was held 
that he was not guilty of any oflfence, as what he did was dont 
m Ignorance and m good faith. Ip Nga Po Tha i;. Emperor, 3 
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U. B. R. (1 91 / ) 54, tlie conviction in sneli a case was under the 

second part of Section 304. I have discussed this case under 
Class I. 

InNga^ Po Kyaw t?. King-Emperor, I U. B. R. 1902~ 
1903 in a similar ease, the offence was held to be one under 
Section 304- A. 

^ Section 304, Part 2, was also applied in Faqir Moliatnmad 
Empeioi, 10 P. R. 1890, but it seems difficult to reconcile 
this ruling with other rulings. The intention of the accused 
was only to chastise the deceased and they beat him only on 
the chest and back. If there was not present in the mind of 
the accused anything more than a knowdedge that thev were 
likely to cause grievous hurt, then the conviction should be 

under Section 325, as was held in Gaian r. Queen-EmDress 
18P.R. 1893. r ^ 

If there was any knowledge that the injuries which they 
intentionally inflicted were likely to cause death, then the 
conviction would be for murder. The same arguments apply 
to such cases as have been advanced under Class I. 

Section 304 was applied also in Emperor v, Jhamman (58 
Ind. Cas 942, Allahabad) where thei re was a fight between two 
parties armed with Za/^ts, but the question was not discussed in 
detail. 

Note,-— T his ruling is not included among the 4 
rulings as it was published subsequently to the printing of th(^e 
pages). 

The conviction of one of the assailants under Section 
304 (2) in Jahana u. Emperor (109 P. L.B. 1916) has been 
discussed under Class I, 


Section34. 

Section 34 can only be applied to those persons who actual • | 
ly talcepart in the assault, asit is essential that the criminal act i 
should be done by all the persons jointly (24 P. E. 1919 ; 41 I 
0. 1027). The act must also be done in furtherance of the ( 
common intention of all ; the fact that one of the party thought | 
the act likely to happen is by itself irrelevant to the section. I 
Here lies an important difiference between Section 34 and Sectiou 
149 (50 Ind. C£» 337, Patna), 
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CLARS HI. — DEATH CAtJSKD BY POISONING. 

A. Bombay. 

(i) Emperor V. Nagawa. 

4 Bom. L. R. 4'2.5 (1902) ; 

The accused administered arsenic to the deceased, her 
lover, in sweetmeat balls given to him to eat, in the belief’ that 
it was a charm which would revive his love for her, but she did 
not know that this substance was a deadly poison. It was 
held that to support a conviction against her under Section 328 
it must be shown that the poison was administered with intent 
to cause hiirt or to commit or facilitate the commission of an 
offence or knowing it to be likely that she would thereby cause 
hurt. 


(See pefei'ence in 31 A. 290). 


(ii) Emperor r. Eamava Channappa; 17 Bom. L. R. 217 
=3 Bom. Cr. 0.38 = 16 Cr. L. J. 305 = 28 Ind. Cas. 641 (1915). 

The accused administered to her husband a deadly poison 
(arsenious oxide) believing it to be a love potion, in 'order to 
stimulate his affection for h er. The husband died from the effects 
of the poison. It was held that the accused was guilty of an 
offence under Section 304 A, inasmuch as she acted both 
negligently and rashly in dealing, as a love potion, with a deadly 
form of poison. 


(w) Bhagava Giriyappa v. Emperor, 19 Bom. L. R. 54 
38 Ind. Cas. 1003 (1917) : 


an injurious drug or potion to a 
person to induce love in ignorance of its nature or effect and 
without cap and cautious enquiry as to its properties, which 
causes serious illness to such person, amounts to an offence 
under Section 337, and not Section 307. 

But the person from whom the drug is procured, e.g. the 
woman’s lovp, may be guilty under Section 307, and a person 
who helps hiiu to prepare the drug, may be guilty under Section 
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B. Allahabad — 

(i) Queen- Empress v. Tulsha, 20 A. 143 (1897) 

Where a woman of 23 was found to have administered 
dhatura to three members of her family, it was held that she 
must be presumed to have known that the administration of 
dhatura was likely to cause death although she might not 
have administered it with that intention. Death, as a matter 
of fact, did not result and the conviction was under Section 
30/, but ]t was held that it must be presumed that people of 
the age of the accused have the ordinary knowledge of what 
the results may be of administering dhatura. 

(The correctness of this decision was doubted in 19 P R 
1919). 

{ii) Emperor Bhagwan Din, 30 A. 568 (1908) : 

For the purpose of facilitating robbery, dhatura was 
administered to two travellers in consequence of which one of 
the travellers died, and the other was made seriously ill. It 
was held that in respect of the traveller who died, the offence 
committed was that punishable under Section 325, and in 
respect of the traveller who did not die, the offence committed 
was that defined by Section 328. 

“We do not feel absolutely convinced that the accused or 
either of them had any intention to cause bodily injury likely 
to cause death or knowledge that the act was likely to cause 
death. Dhatura is not exactly a deadly poison, and mav 
often be given for the purpose of merely stupefying a victimv " 

We agree that tbe case does not fall under Section 304. 
If the accused administered dhatwa with the intention of 
causing death or with the intention of causing such bodily 
injury as was likely to cause death or with the knowledge 
that they were likely by administering the poison to cause deaths 
they would be guilty of culpable homicide, and the act would 
not come within any of the exceptions mentioned in SectionS Ot.*' 

(Referred to in 19 P. R. 1919). 

(m) Emperor - 2 ?. Gutali, 31 

was administered with ' the usual object of 
facilitating robbery, but in such quantity that the person 
whom it was given died in the course of a few hours. R 
held that the accused was rightly convicted under ^ 302* 



“We coiasider tliat, although he may not have intended 
to kill E, N. he must be held to have known that his act in 
giving a dangerous substance in such quantity, was at least 
likely to cause death/' 

{Note , — Earlier rulings were not referred to butt here is a note 
hy the Editor, “ But see 30 A. 568”)* 

(Referred to in 19 P. E. 1919), 

(iv) Emperor v. Jamna, 31 A. 290 (1909) ; 

The accused received a powder from the enemy of her 
relation, took no precaution to ascertain whether it was noxious 
and mixed it with his food, believing that by doing so she 
would become rich. It was held that her conduct was wanting 
in that prudence and circumspection which every human being 
is supposed to exercise, and as by her rash and thoughtless act 

she caused death, she was guilty of an offence under Section 
304 A, 

{Note , — RefeiTing to Emperor v, Nagawa. 4 Bom, L, E 425, it 
was noted that it was held therein that that as the evidence did not 
establish the necessary guilty mind, the accused must be acquitted, but 
the question whether the acD of the accused in that case did not come 
under Section 304 A was not considered. Queen-Empress v. 
Bhakhan, 60 F. E. 1887, was referred to and it was held that the law 
was correctly stated therein), 

(v) Emperor t;. Jeoli, 39 A. 161 (1917) : 

_ The accused had au intrigue and obtained poison and 
mixed it with hctliva, and gave it to her husband. Other 

people including the deceased, partook of it: the others re- 
covered. 

» ’ ■ , 

It was held that when a person intending to kill one 
person kills another by mistake he is as much guilty of murdei* 
as if had killed the person whom he intended to kill. 

Eeference was made to Public Prosecutor v. Mushunooru 
Suryanarayana. Moorty 113 Ind. 1912), and the 

view taken by the majority of Judges in that ease was accepted. 

Agnes Gore’s case was also referred' to Eno'Hsh Ren 
853). _ In that ease the accused, intending to murder her husband 
mixed poison with his medicine. Her husband, not likincr 
the taste, would not take the medicine. The apothecary in order 
to vindicate his reputotion md insisting that tjie medicine had 



9l 

t 3 een properly prepared, drank it himself and died. The 3 ndges 
were unanimously of opinion that the accused was guilty of 
murder. 

The death sentence was contirined and it was held that it 
was not an extenuating circumstance that the deceased was the 
victim instead of the husband. 


(ri) Emperor v, Gauri Shankar, 40 A, 360 (1918) • 

A person who administers a well-known poison like arsenic - 
to another must be taken to know that his act is so imminently 
dangerous that it must in ail probability cause death or such 
bodily injury as is likely to cause death ; and, if death ensues, 
he is guilty of murder, notwithstanding that his intention may 
not have been to cause death. 


The question requires to be considered carefully with 
refei'ence to the provisions of Sections 299 and 300. With re- 
a*ard to the former of these sections, we think that there can be 
no doubt that G. S. intended to cause bodily injury to the two 
boys, and that the bodily injury which he intended to cause by 
the administration of the arsenic was of a kind likely to causa 
death. Further we are quite prepared to hold that in 
administering arsenic to the boys lie knew that he w^ likely 
thereby to cause death. When we come to consider the 
provisions of Section 300 (2) it becomes evident that the present 
case is ‘one very much on the border line. Somewhat similar 
questions have had to be considered by this Court in cases of 
poisoning, and there has been some conflict of authority, - 
as may be seen from the following cases 20 A. 143, 30 A. 568, 
31 A. 148. Each ease must of course be decided on its own 
facts, but it seems a grave matter to hold that a man of the 
accused's age administering a substance like arsenic, with the 
eSects of which the agricultural population of Northern India 
are well acquainted, to a boy of Parmanand s age, and. actually 
causing his death thereby, is to be found guilty of _ any offence 
short of murder, even though his intention at the time may not 
have been (and probably was not) to cause the death of the 


It was held therefore that the case fell within the definition 
of murder, but regarding it as a case standing very much on 
the border line, and accepting the conclusion that his intention 
was not to cause the death of either of the boys, * 
did not think it necessary to piMS the severer sentence, 
sentence given was transportation for life. 



P . N. de Souza v. Emperor, 42 A. 272 (1920) j 

Accused was in charge of a carelessly and badly managed 

took^a^^H? f e had to use some quinine hydrochloride, and 
took a bottle from the non-poisonous medicines cupboard ; with- 

Gut looking at the wrapper on the outside of which was printed 

bottle 

®^Y‘^bmne hydrochloride,” he mixed the 

Slrt t ^ f administered the 

mixtuie to several persons all but one of whom died. 

crimiS^'^.S- w, amounted to gross and 

nin^ utghgeuce, and that he had been rightV convicted 
under Section 304 A, convicted 
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C- Calcutta. 

■154(190rfT"“’ "\ C. W.N.904 = 6 Cr. L. J. 

beratlw accused a girl of 16. was held guilty of deli- 

was held f haf ^ husband by means of arsenic poisoning, it 

rite^ for We “ ot her age she should be trans- 

ported tor life instead of suftenng the extreme pern " ' 


Hi) Pika Bewa r. Emperor, 39 C. 855 (1912) ; 

The mere administering of a love potion or a drug, which a 
person thinks might be beneficial is not in itself an offence, but 
w en it is supposed to have effect upon persons with whom the 

accused had enmity, and when she administers 
It mthout due care and caution or any enquiry as to w’ ' - 
reaffy is, her act falls under Section 304 A. 



I). Madras- 

(i) Public Prosecutor v. Suryauarayana Moorthy, 186 

M. W. N. 1912 = 11 M. L. T. 127 = 13 Cr. L. J. 145 == 13 Ind. Cas. 
833 : 

S with the intentiou of killing N, gave him poisoned 
sweetmeat. N, after eating a little, threw the rest away and 
this was picked up by R who ate it and died. It was held 
that S was guilty of murder. 

(Referred to in 39 A. 161). 
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£. Punjab. 

(i) Crown v. Khema, 8 P. R. 1869 ; 

Accused caused to be given to the deceased some substance 
which he alieged to have been given with intent to bring On 
madness. It was held that the act of the prisoner was known 
to be likely to cause death, and therefore he was properly con- 
victed of murder, but as death was not the immediate object of 
his intention, the sentence of death was commuted, 

(ii) Mt. Sultan u Empress, 35 P. R .18841 

Plowden, J. discussed cases where death has been caused by 
some poisonous substance supplied by a third person, and ad- 
ministered by the accused to the deceased person, who upon 
some ground or other was obnoxious to the accused, and in 
which the defence is that the substance was sought and receive 
as a charm, and was administered upon an express assurance 
or belief that it was a charm and without knowiedge that it 
would cause fatal results 

/Mt does not necessarily follow that because the substance 
administered was in fact a deadly poison the nature and proper- 
ties of the substance were known to the person who administered 
it. In deciding this question the ordinary rules of evidence 
and reasoning apply, and the decision must be formed upon all 
the lesral material available. The circumstances that there may 
be a difficulty in establishing the requisite knowledge or inten- 
tion by no means discharges the prosecution from the burden of 
so doing. No Court is at liberty to infer merely from the fact 
that the substance administered with fatal results was, for 
example, arsenic, that therefore the act was murder on the 
simple ground that to admit the plea of ignorance that the 
substance employed was arsenic or that it had deadly pro- 
perties would be dangerous to society. The guilty knowledge | 
or intent must be established whether ignorance of the nature j 
and properties of the substance administered is pleaded or not ; | 
and, when it is pleaded, the plea cannot be ignored. The | 
ignorance pleaded must be negatived, and the guitly knowledge I 
or intent established, not necessarily by direct evidence, whicli I 
is often impossible, but by inference from all the circumstances, | 
the probable motive, the olject, the general knowledge 
to which the accused belongs and his conduct in relation ^ tim 

particular/transaction.”':'':,, 
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(m) Mt. Bakhan v. Empress, 60 P. R. 1887 : 

Accused having intrigue with her paramour received 
poison from him to administer to her husband as a charm, and 
administered it with the result that death ensued ; the death 
was caused by the substance which was arsenic but the accused 
did not knew the substance to be noxious till she had seen its 
effects. 

It was held that the offence committed was under Section 
304 A, her act not amounting to culpable homicide, but being a 
rash act. 

The giving of the suspicious substance to the husband with- 
out taking any steps to ascertain that it was harmless fell within 
the definition of a rash act, and it was an act which caused her 
husband s death notwithstanding that she neither knew nor in- 
tended it to be likely that the act would cause his death. 
Knowing that the substance came from her paramour and was 
to act on her husband as a charm, it became her duty to 
ascertain that it was innocuous before she administered it to 
her husband, and culpability was imputable from the al^sence of 
that caution and circumspection which ought to have been 
exercised in ordinary prudence (referred to in 31 A. 290). 

(u>) Lala u. Crown, 32 P. L, R. 1911 = 12 Cr. L. J. 125 = 9 

Tnrl nn<a 'Z^il • 


The accused administered dhatura poison to A and B both 
of whom died from the efiects thei'eof, and on the followin^^ 
date he administered the sarhe poison to C and 11 the former 
got ill and recovered, but the latter died. It was held that the 
accused was guilty of the offence of murder, for, when he ad- 
ministered poison, he committed an act which even 

if hot committed with the intention of causing bodily iniuiy 

likely to the knowledge of the offender or in the ordinary 

course of nature to cause death, was so imminently dangerous 
that it must in all probability cause death or such bodily iniury 
IS lively to cause dea.th (31 A. 148 followed ; 30 A. 568 
dissented fioin). Held further that the accused was guilty of 
an ntoice u^r Se^n 307 m regards the poison adnSnistered 
to 0 (.referred to in 19 P.R. 1919). 

(n) Sadhu n. Crown, 19 P. R. 1919; 

_ Two persons were_ convicted of administering d/tatttm for 
the purpose of facilitating robbery, r-esulting in the death of two 
persons. 
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i-i woman who had administered dJiaiura to 

three members of her family, who all recovered, : was found 
guilty of an attempt to murder, but it is not clear how the Court 
came to tha^ finding, as it was held that, although the accused 
knew that she might cause death, she had no intention to do so 
but mtencled cnly to incapacitate temporarily the person to 
whom she administered the dhatura in order that she micrlit flv 
with her lover. In 31 A. 148 the offence committed wa! held 
to be^ murder, because the dhatura had been given in such 
quantity that the person to whom it was given died in 3 or 4 
hours. In the present case the deaths occurred after a much 

longer interval, and there is nothing to show how much dhatura 

was given. 

Government _ Advocate has also cited 
out that case is distinguished as the learned 
Judge found that the appellant was an expert in dhatura 
poisoning, and knew well that the poison worked in a most 
effective and dangerous manner upon his victims. 

On the other hand, in 30 A. 568, where dhatwra 
had been administered to travellers, one of whom died, and the 
first Court had convicted under Section 3('4, the Hi^h Court 
on appeal altered the conviction to one under Section 325 

though the learned Judges remarked that the case mijrht 
possibly have come under Section 326. e mignc 

We are of opinion that no hard and fast rule can be laid 
down as to the section of the Penal Code applicable, and that 

the circumstances of each particular case must be taken into 
consideration. 

In 28 P. K. 1881, Plowden, J. remarks: — "The use of 
dhatura in order to facilitate the commission of an offence does 
not per ss necessarily import contemplation of the victim’s death 
as a means towards, or as an incidental to, the main end of 
robbery. J udicial experience shows that numerous robberies 
are committed with the aid of dhatura without fatal results.” 

In the present case we think that it has not been shown 
that the appellants administered dhatura with such intent or 
kcowledge as would make them guilty of murder. Their 
offence would fall either under Section 326 or under Section 
328, and we think they should be convicted of the graver of 
those two offences.” 

_The conviction was therefore altered from Section 302 to 
Section 326, but the sentence of transportation for life was 
maintained. 
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(W) Kesar Din v. Emperor, 3P. W. R. 1920=55 Ind. 
Cas. 479 : 

. In eases of dhatura poisoning it is always necessary to 
ascertain the object with which dhatura was administered ; and 
the best indication of the intention of the offender can be 
gathered from the amount of dhatura administered. 



99 


F. Burma. 

Nga Payung v. Queen-Empress, U. B. R. 1897=1901, 
Vol. I. 296. 

Causing death by the administration of dhatura poison in 
toddy for the purpose of detecting thieves will amount to 
murder. In this case the accused was charged and convicted 
of culpable homicide not amounting to murder, but the Judicial 
Commissioner on appeal observed that having regard to the 
ignorance of the people and their addiction to old practices, 
nc order need be made for a new trial, and the appeal was 
merely rejected. 

(In a similar case, Dasi Pichigadu, 1 Weir 335. Where 
death did not ensue, it was held that the accused had committed 
an offence under Section 328 for having caused an unwholesome 
drug likely to cause hurt to be administered.) 

In Queen v. Kala Chand 10 W. R. Cr. 59, it was held 
that when a poisonous drug was administered to a woman to 
procure miscarriage and death resulted, and it w^ not proved 
that the accused knew that the drug would be likely to cause 
death, etc., they were acquitted of murder and convicted of an 
offence under Section 314. 
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GENEEAL REMARKS. 

The Courts are agreed that if poison is administered on the 
understanding that it is a charm or love potion, and without 
any knowledge that it is a deadly substance or any intention 
to cause death or bodily injury, the offence is one under Section 
f304 A, if death ensues (17 Bom. L. R. 217; 31 A. 290; 
i 39 C. 855; 60 P. R. 1887); and under Section 337, if serious 
illness follows (19 Bom. L. R, 54). 

As is pointed out in 35 P. R. 1884 guilty knowledge 
or intent cannot be inferred merely from the fact that the 
substance administered was arsenic; this guilty knowledge or 
intent must be established either by direct evidence or by 
inference from conduct and circumstances whether ignorance of 
the nature and property of the substance administered is 
pleaded or not ; and when it is pleaded, the plea cannot be 
ignored. 

But when a man of mature age administers a substance 
which he knows to be arsenic, then he may be presumed to 
know its efiects (40 A. 360). 

Similarly when dhatura is administered (it may be only 
for the purpose of facilitating a robbery or by reason of a 
superstition that a thief may be detected thereby) and death 
ensues, the offence may be murder (20 A. 143 ; 31 A. 148 ; 8 P. R. 
1869;32 P. L. R. 1911; U. B. R. 1897— 1901, Vol. I, 296). 
But the offence may be only one under Section 328 or 326 (30 A. 
568 ; 19 P. R. 1919), the testa being whether death followed 
shortly after the administering of the drug, or not till some 
time after ; and whether or not the persons administering the 
drug are shown to be experts in such acts and to be well aware 
of the injurious effect of the drug on their victims. The 
; amount administered is the best indication of the intention with 
which the tZtowa was administered (3 P. W. R. 1920). 

In poisoning cases it often happens that others are killed 
than those whom it is intended to kill. The offence is none the 
less murder (136 M. W. N. 1912 ; 39 A. 161). 
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CLASS. IV. — CASES WHEEE DEATH HAS BEEN CAUSED TO A CHILD. 

(a) Deliberate murder. 

(i) Queen-Empress v. Irowa, Eat. Un. Or. C. 401. 

Queen-Empress v. Basapa, ditto (1888). 

Where the murder oE a newly born child is deliberateljr 
committed in cold blood, the murder is as serious an offence in 
the eye of the law as that of a grown up person and deserves 
to be as severely punished. 

(ii) Mt. Earn Kaur v. The Crown, 145 P. L. R. 1902 : 

The accused, a widow, left her village in an advanced 
stage of pregnancy and went to a neighbouring village. She 
told no one of her condi'uion. Feeling her time approaching 
she left the village,. and was delivered of a living female child 
in a jungle. She immediately strangled her child by twisting 
the umbilical cord round its neck and buried the body in the 
jungle. It was held that the conviction for murder wast 
right, but the Chief Court recommended the Local Governmen 
to commute the sentence to one of seven years imprisonment. 

(Hi) Mt. Saidan v. Crown, 43.P. W. R. 1910 = 17 P. L. 

R. 1911=-- 8 Ind. Cas. 815 = 11 Cr. L. J. 717 : 

R gave birth to a female child and S, her mother, _ alone 
attended her ; and the infant, while in their custody, died of 
sulphate of copper poisoning soon after its birth, It was . held 
that the presumption was that they, R and S, had administered 
he poison and that they were guilty of murder even in the 
absence of a clear motive for committiug the crime.’ The fact 
of their taking no steps towards saving the infants life was 
evidence of intentional, and negatived the defence of accidental 
poisoning, and was sufficient to corroborate their confession of 
guilt retracted by them at the time of the trial. It was further 
held that in such a case capital sentence was not, justifiable. 

(iv) Mt. Budho t). The Crown, 29 P. R. 1915 

While it is necessary under English Law that the child 
should be compfetely emerged to constitute it a human being, 

Section 299, Explanation 3 of the Indian Penal , (^de, e^cts 
that it may amount to culpable homicide to eauSe the death ^0 . 
a Hmng 4ild ' if part of has^ beem brought tett, 

though the child may not have breathed or been completely" 
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' ^even under the Penal Code it mu 55 t be shown that 
tile child hved^ as the explanation refers to the death of a 
living child. According to Taylor (Medical Jurisprudence) it 
IS possible that a child should breathe while still entirely in 
its mother s womb, and yet die before any part of its body has 
been brought forth. If it is not homicide to kill a child in its 

I™?! /-T ^ hardly be argued that it is homicide to 

kill (it such an expression can be used) a child that ha.s breatli- 

1 '“.f f and has been 

brought still born. It is necessary therefore to prove 

not only that the child breathed (for that might have been 
done while it was still entirely in its mother’s womb), but 
that it breathed and was a living child after it had wliolly or 
partially omcrj^Gd from its niothGr^s womb. 

(h) By starvation, exposure or desertion. 

(i) Queen u Gunga Singh, 5 N. W. P. 44 : 

nH , allowed his motherless child, six months 

' ° 1’ gradually and die owing to indifference 

'“"^ate of the child, it 

was hold tbat ho was guilty of murdGr, 

(ii) Queen Khoda Bux Faker, 10 W. K. Cr. 52 : 

Where a child does not die of the exposure exeent in , 

Se f- section 317 

from contemplates eases in which death is caused 

irom cold or from some other resalt of exposure. 

(m) Mt. Nankeew. Crown, 23 P. R 1866 : 

A newly born child was left by its mother in an enclosure 

after breathed ifa ti ? .7 passer by and shortly 

anjer nreathed its last. It was held that the mother could nnf 

bo oon^ot^ O morder, the child not haviZ been 270 ^ ! 

feS ” “ “ ofln ofent uSe: 

(w) Mt Eam Dai'z;, Grown, 18 P. R^lS^ 

infant child bv 

S but did from giving the deceased any nourisS^ 

^ the custody of the child it wee 

held tbat sbe was wrono*lT 7 nnnxrin-i-/^/^ i a i» ’ was 

thatthe Sessions Judge convicting her under Seetion’^Oa^h ’’In 

have speemed the exSpticu undef S«tta SW 
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(v) Empress v. Banni, 2 A. 349 (1880) 


by her that such 

pei Jy be ^rnScl o?cu*ip?bTe\ci^^ S- 

iiot both under Sections 304 and 317 Section 304, and 

Wh 36 A. W. N. 1 S83 : 

bold oil P’-’®'’®'* bhat the accused had ivJIFnl), m 

Jield all nourishment from a child ,v;fK ::^ wiJtully with- 

its death, and the child died in consequcner 

was guilty of murder. • ! ’ it wa.s held that ho 

Cm) Queen-Empress f. Jeoni. 100 A. W. N 1893 ■ 

chud in hrhSL:dTh°c« ::?d1err“-,’="‘> » 

to deys after af .nolws « «» 

iBilk, partly from the TeiTo/ttelSa^tr^^^^ with cow's 

froa, rnfantik diarrhid B ti Md 

cumstanees, the conviction of the accused undo 

was not proper. accused under Section 304 

(v^h) Emperor Knndan, 43 A. W. N. 1903 : 
Place^^r”w but left it in a 

public road, where, in fact the child was^ sKrtlv ^ ft ^ 

covered It was held that the mother could iofS^ S®'’ 
vieted ot an attempt to murder but shnrdri 
of tte offence described in Section 31 '/'; or be convicted 
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GENERAL REMARKS. 

Under the English law complete emergence is necessary to 
constitute the child a human being ; but partial emergence is 
sufficient under the Indian Penal Code. Under explanation (3) 
of Section 299 it is not necessary that the child should have 
breathed or have been completely born, but it must have been a 
living child, A child may breathe while still entirely in its mo- 
ther’s womb and yet may die before any part of its body has been 
brouofht forth. From the mere fact, therefore, that the child has 
breathed it does not necessarily follow that the breathing took 
place after it has whollv or partially emerged from its motlier 
(29 P.R. 1915). 

A child may live after its birth without respiring, or may 
respire so imperfectly that it may be impossible by 2 ^ost mortem 
examination to obtain satisfactory proof that respiration has 
taken place. (Lyon and. Waddell, Medical Jurisprudence for 
India, 5th edition, page 309). 

To withhold food from a child is an “illegal omission ” as 
it is the duty of a parent to provide his child with food; 
Section 32 enacts that “ in every part of the Code, except 
where a contrary intention appears from the context, words 
which refer to acts done extend also to illegal omissions.’’ 
Therefore to starve a child to death is murder (5 N. W. P, 
44; 36 A. W.N. 1883). 

The exposing ^r leaving of a child under twelve years of 
age by the father or mother or person having care of the child 
in any place with the intention of wholly abandoning such 
child is an ofience under Section 317. The explanation to that 
section runs as follows This section is not intended to pre- 
vent the trial of the offender for murder or culpable homicide, as 
the case may be, if the child die in consequence of the exposure.” 

The death must be the direct result of the exposure 
(10 W. E. Or. 52), and where the parent knows that the 
abandonment is likely to cause death and death results, a con- 
viction under Section 304 would be proper (2 A. 349). But if the 
child is abandoned in a public place or with relations, the 
offender cannot be convicted under Section 304 if the child dies 
(100 A. W N. 1893) nor under Section 307 if the child does not 
die (43 A. W. N. 1903). 

There was one curious case (Queen v. Mt. Pamkoer, h 
N. W. P. 38) in which the mother administered milk to her child 
in such quantity as to kill it, but there was no evidence to 
show that the mother was aware of it. It was held that 
she was not guilty of an offence under Section 304 A. 
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CLASS V. 

( a ) Death caused by suegical operation. 

V; 4®) Surkaroo Kobiraj v. Empress, 14 C. 566 (1887) ; 

A Kobiraj operated on a man for internal piles by cut- 
ting them out with an ordinary knife. The man died from 
hsemorrhage. 

It was contended that inasmuch as the prisoner had per- 
formed similar operations on previous occasions, it was not 
a rash act within the meaning of Section 304- A, and that at all 
events he was entitled to the benefit of Section 88 , as he did 
the act in good faith without any intention to cause death, 
and for the benefit of the patient who had accepted the risk. 
It was held that as the prisoner was admittedly uneducated 
in matters of surgery, and having regard to the meaning of 
“cood faith” as defined in Section 52, he was not entitled 
t(?the benefit of Section 88 , and was guilty under Section 

304- A. 

(ii) Queen v. Baboolun Hijrah, 5 W. R. Cr. 7 : 

Where a man of full age (i.e., above 18 years) submits 
himself to emasculation, performed neither by a skilful hand 
nor in the least dangerous way, and death ensues in conse- 
quence, the persons concerned in the act are guilty of culpable 
homicide not amounting to murder. 

(b) Death CAUSED BY A snake BITE. 

(i) Queen u. Poonai Fattemah, 3 B. L. R. A. Cr. 26=12 
W. R. Cr. 7 (1869) : 

Certain snake charmers, by professing themselves to be 
able to cure snake bites, induced several persons to let them- 
^0 bitten by a poisonous snake. From the efifect of the 

bite, three of those persons died. 

It was held that the offence was murder under clauses 2 
and 3 of Section 300 unless it could be brought within the 
fifth exception to that section. If the prisoners really believ- 
ing themselves to have the powers they professed to have 
induced the deceased to consent to take the risk of death, the- 
offenee would be culpable homicide not amounting to murder. 

This ease was distinguished in Empress v. Gonesh Dooley 
bn the o-round that the prisoners actually caused the snake to 
bite the persons, and thus had dear knowledge of the imminent 
danger that must, in all probability, cause d^th*^^^ ^^^ 





Empress v. Gonesh Dooley, 5 C. 351 (1879) : 

A snake charmer exhibited a snake, whose fangs had not 
been extracted ; to show his own skill and dexterity, he placed 
the snake on the head of a boy ; the boy tried to push the 
snake off, was bitten and died. 


It was_ held that Section 304- A did not apply ; the accused 
aid not think that the snake would bite the boy, but 
the act was done with the knowledge that it was likely to 
cause death but without any intention to cause death, and 
therefore the accused was guilty under Section 304. 


7ol 1^^298 Po Kyin, U. B. R. 1897—1901, 


Death was caused by the bite of a venomous snake receiv- 
ed by deceased’s own act through the alleged instigation of a 
snake charmer. « t, » 


Q decision but the conviction under 

Section 330 was quashed, and commitment was ordered under 
bection 304, with an additional charge under Section 304-A. 
Ihe .following extract is given from the judgment;— “There are 
oivo Indian eases in which the circumstances had some resem- 
blance to those of the present case. They are Queen u Poonai 
Fattemah and Empress v. Gonesh Dooley. In the former of these 
two snake charmers were convicted under Section 304 for having 

Mte them " tf ^ poisonous snake 

LiiTJrTi,'" ^ .since the 

their consent with a full knowledge of the facts in the belief 

which the prisoners asserted and 
possess, but “no doubt the deceased 

tSthe nriW^^^^ a mmconception of fact, namely a belief 
t^lSc£ S Ti. v?" incantations could heal or protect t4m fi’om 
tW S. ^ f venomous snakes. ” The evidence was 

of theh ^ave the deceased repeated assurances 

b^en butThlf themselves be 

^daat they caused the snake to bifeV»trirfng it STa 


who ™ ™ tead of a bo 

Who took fright and was bitten and died. The eonvictioi 

was under Section 304, the learned Judges observing that Seefioi 
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304i"A.. did. Gob Stppl^j for W6 considsr fchs rs-iis Gcb 

did aiixiouixfc to culpabio hoiGicid©. W^etliinlctiiat itGisiy b© sstid 
in this case that Gonesh did not think that the snake would bite 
the boy, but we think that the act was done with the know- 
ledge ^ that it was likely to cause death but without the 
intention ot causing death.” 

It will be noticed that in the cases quoted above somethin^ 
direct was done by the accused which had the effect of bringin* 
about the catastrophe, whereas in the present instance this was not 
so. What the proceedings go to show is that the deceased him- 
self did everything that brought death upon him but they 
suggest that it was the incitement given by the accused, first by 
using spells to render him invulnerable to snake bite, and 
secondly by putting a talisman in his hand and compelling 
him ^ boldly to lay hold of the snake’s head that was the 
proximate cause of the death. 

The question is whether this was so or not and whether the 
accused by so stimulating the deceased to run the risk did an act 
which caused death, and did an act causing death which rendered 
him liable to punishment under the criminal law, and in that event, 
what is the ofience which he had committed. The question in its 
latter branches involves the question whether the circumstances 
came within any of the general exceptions in Chapter lY 
relating to consent.” 


(c) Death caused by sexual inteecourse. ' 



Queen-Empress v. Haree Mohan Mythee, IS C. 49 

u-i . ..-. -.a ‘i 


A fully developed adult caused the death of his wife, 
aged 11, who had not attained puberty ; death \vas caused 
by hsemorrhage from a rupture of the” vagina caused by the 
person having sexual intercourse with the girl. 

“If the jury tvere of opinion : (a) that the act of the person 
cattsed the death of the girl, i e., that the act of cohabitation on 
the part of the prisoner had the effect of rupturing the vagina 
and so causing hemorrhage which led to her death ; (6) that the 
act of cohabitation between a fully developed man and an 
’ immature girl was in itself a thing likely to lead to dangerous 
consequences ; (c) that the aet was one of such a character as to 


indicate a reckless indifierenee to the welfare of the girl or a 
want of reaf,ouable consideration about what the prisoner was 
doiag, or which the husband, if he had had a reasonable re^rd to 
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her welfare and had exercised reasonable thought as to the act 
he contemplated doing, would have abstained from doing they 
would be justified in finding that the prisoner caused the death 
of a girl by a rash and negligent act/’ 

The jury found the accused guilty under Section 338. 

(ii) Crown v, Shahu, 11 S. L. R. 76 (1917) = 42 Ind. 
Gas. 731 = 18 Or. L.J. 1003: 

The husband, a fully developed adult man had sexual in- 
tercourse with his child wife, who was an immature girl, and 
he did it with such violence as to rupture the vagina and 
destroy the partition between the vagina and the rectum, 
and the wife died in consequence; it was held that he had 
committed an offence under Section 304- A. as he did a 
dangerous act with a wanton disregard as to the consequences 
of intercourse with his wife and so caused her death. - 

‘‘The case is very similar to that of Queen-Empress v. 
Haree Mohun Mythee. In that csae Wilson, J. observes : — 

‘ Under no system of law, whether Hindu or Mohammadan, or 
that framed under British rule, has it ever been the law that 
a husband has the absolute right to enjoy the person of his 
wife without regard to the question of safety to her/ 

If the accused knew that intercourse with his child wife 
■was likely to cause death, he would be guilty of culpable 
homicide. That kno wledge is not imputed to him by the 
prosecution, but what is implied is that though the act was 
lawful he did it with that recklessness and indifference which 
constitutes criminal rashness. 

On this point the facts speak for themselves. He was 
a fully developed adult and his wife was an immature girl. 
He must have known that the act was a dangerous one and ' 
yet he did it with such violence as to rupture the vagina, and 
destroy the partition between the vagina and the rectum. It 
is clear therefore that he did a dangerous act with a wanton 
disregard as to the consequences to iris wife and so caused her 
death.'* 
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CHAPTER III 

SPECIAL EXCEPTIONS TO SECTION 300. 

If it is proved that the offence committed falls under any of 
the four clauses of Section 300, it is murder unless the accused 
can prove that circumstances exist bringing the case (1) within 
any of the general exceptions in the Indian Penal Code and 
{2j \Yithin any special exception or provision contained in 
any other part of the same code. (Evidence Act, Section 105). 

The special exceptions given in Section 300 will be dealt 
with in this chapter. 

EXCEPTION No. 1. 

When a person accused of murder relies upon the first 
exception to Section 300, the first question is whether he *was 
deprived of self-control ; if he was not so deprived, then however 
grave and sudden the provocation it will not avail him 
as an excuse for his acts (Ghausar t?. Empress, 33 P. K. 
1884). It is not a necessary consequence of anger or other 
emotion that the power of self-control should be lost. Except 
where unsoundness of mind or real fear of instant death is 
proved, the pressure of temptation is no excuse for breaking 
the law. (Queen-Empress Devji Govindji 20 B, 215 ; 


It is incumbent on an accused person, who seeks to reduce 
the nature of his crime, by bringing his case under this 
exception, to prove that the provocation received by him 
was such as might reasonably be deemed sufficient to deprive 
him of his self-control and that the killing took place 
whilst that absence of self-control lasted and may fairly 
be attributed to it. (Local Government t;. Hanuman 
Parshad, 14 0. P. L. E. 188). 

The provocation and its effi^cts must be proved to have 
been sudden as well as grave, and the deprivation of self- 
control must be shown to continue. ^ ^ 


(Queen v, Bechoo Saout, 1 9 W. E. Gr. 3 5). 

In cases of this kind the im 

inquiry is whether the suspension of reason ariMng 
sudden passion continued from the time of the provoe^on 
received to the very instant of mortal stroke given* 

for if from any circumstance whatever it appears^^^^^^^^&^ 
party reflected, deliberated or c€K>led^ 
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fatal stroke was given, if, in legal presumption, there 
was time or opportunity for cooling, the killing will 
amount to murder, as beinoj attributable to malice and 
revenge, rather than to human frailty. 

(Russell on Crimes and Demeanours, quoted in 8 A. 
635). 

Similarly in Queen-Empress v. Dhira, Rat. Un. Cr. C. 
122(1877):— 

The Court has to decide whether, between the cause 
of the grave and sudden provocation and the dealing of the 
fatal blow, there was time for the blood to cool and for 
reason to resume its seat. 

An act which might not seriously provoke a sober man 
might provoke a drunken man to an extremity of frenxiy. 
Death caused by a drunken person deprived of the power 
of self-control by grave and sudden provocation amounts 
to culpable homicide not amounting to murder. (2 L. B. R, 
204 ; Nga San v, King-Emperor). 

One class of case in which this exception is applied 
is that in which a husband finds bis wife committing 
adultery with another man and kills one or both of them on the 
spot. In the following cases of this description the exception 
has been held applicable 

Queen-Empress t;. Asha Gopal ; Rat. Un. Cr. C. 932 (1897). 

Queen v: Gout Ohunder Foli, 1 W. R. Cr. 17. 

Empress Damarua, 197 A. W. N. 1885 (see this 
referred to below under 8 A. 622). 

Queen v. Ramtahal Kahar, 3 B. L. R. Cr. 33 (1869). 

Fazal V, Queen-Empress, 8 F. R, 1899. 

Ajudhi V. Emperor, 16 Or. L. J. 625 = 30 Ind. Gas* 449. 

Said Ali u Empress, 8 P. R. 1890. 

Sahib Empress, 27 P. R. 1900. 

In the' last case a more severe sentence than is usual in 
such caseSj namely three years’ imprisonment, was given 
because the accused had killed the deceased in an unusually 
brutal and determined manner by strangulation, 

In Hussun r. Crown, 30 P. R. 1872, the husband had 
previously suspected his wife of intrigue with the deceased 



and being informed that they had arranged a meeting, 
followed thein armed with a stick and caught themi n the 
act of committing adultery. The husband pursued the 
deceased for 50 paces, beat him very severely and killed him. 

The sentence awarded was three years’ imprisonment 
because, it was held, he must be punished with greater 
severity than if -he had killed the adulterer while actually in 
the act and without showing a spirit of revenge. 

In Gohra Queen-Empress, 7 P. R. 1890, the accused 
had been well aware for some years that his wife had an 
intrigue with the deceased and was on the look out for an 
opportunity to surprise her. His suspicions being aroused, 
he followed them with a knife and seeing them in each other’s 
arms, killed the paramour. It was held that the exception did 
not apply and the accused was not deprived of his self-control. 

A similar case was Gosain v. Emperor, 18 A. L. J. 851 = 57 
Ind. Gas. 175 (1920). ^ 

The following are instances where the exception was 
pleaded in cases wherein the wife and her lover were not 
caught flagrante delicto or killed while committing the act or 
immediately after. 

A. — Exception applied 

(i) Queen v. Sheikh Boodhoo, 8 W. E. Or. 38 : 

The accused stated that he had been married to his wife 
for ten years and had no reason to suspect her fidelity ; 
that he left home, and on his return he saw what convinced 
him that his wife was not as he had hitherto believed her to 
be and that maddened at the sight he killed both her and her 
paramour. 

It was held that he was guilty of culpable homicide 
not amounting to murder and that the case was one deserving 
to be; leniently treated. 

(u) Boya Munigadu Queen, 3 M. 33 (1881) : . 

The accused saw, cn the evening preceding the commission 
of the act charged, the deceased having connection with his wife, 
and on the following morning he saw his wife eating with t^ 
deceased and giving him food, while she left him without it, 
and thereupon the accused killed the deceased on the spot with 
a bill hook. It was held that if, having witnessed the act^ o^^ 
adultery, the accused connected the subsequent conduct,^^ & 
could not fail to connect it, with that act, the conduct amounted 

grave enough sudden mpugh 


to provocation 
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of self-control and reduced the offence to culpable homicide not 

mounting to murder, inasmuch as the conduct of the deceased 

and his wife was of a character highly exasperating to him, 

implying that all concealment of their criminal relations and all 

regard for his feelings were abandoned, and that they purposed 

continuing their course of misconduct in his house. 

♦ 

(in) Abalu Das v. King-Emperor, 28 C. 571 (1901). 

The deceased H lived in the house of the accused 
H contracted an intimacy with L, the wife of A, in consequence 
of which he was turned out of the house. Subsequently on a 
certain night, H, at the invitation of L, went to the house of A 
and was taken inside hy her. Thereupon A and the other 
accused, relatives of his, seized H, carried him off' to some 
distance, beat him, broke his arms and left him. It was held 
that the circumstances were sufficient to cause grave and sudden 
provocation to A and his relatives within the meaning of the 
exception, and that the provocation was of such nature that 
would continue to influence the feelings of the accused for a 
considerable period after H was caught in the house in the 
company of L. 

(w) Ealia v. King-Emperor, 3 P. R.1913 : 

The accused, a weak looking youth of about 17 years of 
age (his wife being 35) on his unexpected return to his house, 

found the paramour of his wife coming out of the house, and on 
remonstrating with his wife was further annoyed by her 

reception of his remonstrances, and killed her with a hoe. 

It was held that the circumstances under which the accused 
killed bis wife brought his act witllin the first exception. 

B. — -Exception not applied : — 

(ij Queen V. Yasin Sheikh, 12 W. R. Or. 68 = 4 B. L E 
■Gr. 6 : i: • 

A finds B in bed with his wife. A heats takes him 
away to some distance from the house and cuts off his head. 
This IS miirder.^ ^ ^ ^ 

(See cowira 28 G. 571 

(ii) Empress u W. N. 1881 ; 

t faet^that baviag jfotind an^ 

wifck his wife, killed her oij the spot, called albiid 
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at the time for assistance, did not necessarily indicate that he 
had not acted under grave and sudden provocation. If however, 
in such a ease, having called his servants to his assistance, he . 
had compelled . them to hold his wife’s paramour while he 
deliberately proceeded to kill him, he would not be entitled to 
the same amount of consideration, and his crime would properly 
fall under the category of murder. 

\iii) Queen-Empress ■y. Mohan, 8 A. 622 (1886): 

Accused had entertained well founded suspicions that his 
wife had formed criminal intimacy with another person ; one 
night the deceased thinking that her husband was asleep 
stealthily left his side ; the accused took an axe and followed 
her and found her in conversation with her paramcur in a 
public place and killed her. It was held that 
the act constituted the crime of murder, the facts not 
showing grave and sudden provocation. The case of Queen- 
Empress V. Damarua, Weekly Notes 1885, p. 19 (197 A. W.N. 
1885) was referred to as follows : — 

“I have already in the case of Damarua gone to the ex- 
treme limit that I am prepared to go in cases of this descrip- 
tion in holding upon the facts there disclosed that the 
husband’s offence in killing his wife or paramour or both 
was by reason , of grave and sudden provocation: reduced from 
murder to manslaughter. In that ease the circumstances were 
of such a character and description that there were reasonable 
grounds for the accused believing or imagining that an act 
of adultery had been committed immediately before he saw 
his wife with her paramour ; and I therefore though not with- 
out doubt and with some elasticity applied the principle 
which has been sanctioned in cases of this description by the 
rulings of the most eminent English Judges.' ■ 

Other cases in which the conduct of a wife was put 
forward as an excuse are— 

A.— Exception not applied 

■ (i) Q™en a Boora, 125 F. B. 1 866 ■ : 

The sentence of death was confirmed^^^^ m 
in which the wife had been murdered,, 

• ^leged beihg Ber bad re^ 


(ii) Queen v. Mohun 122 R R. 1866 

The accused, whose wife had separated from hiixii find** 
mg her living with his friend, the deceased, and suspecting 
that he was the cause of the separation, murdered him. The 
sentence of death was confirmed as it appeared that the sepam* 
tion was caused by the accused s own brutality and vicious 
propensities, and there was no evidence to show that the 
suspicion that the deceased was the cause of the separation was 
well founded. 

(in) Government Pleader u Nattekallappa, 1 Weir 3 o4 
(1886): 

The refusal of a wife to let the husband have connection 
wRh her does not amount to grave atid sudden provocation. 

(iv) Queen-Empress v. Dadu Bhai, Rat. Un. Cr. C. 766 
(1895): 

The fact that the accused was angry at his wife’s 
resistance to the act of sexual intercourse is not such a pro- 
vocation as would make his causing her death an offence less 
grave than murder. Her denial of a charge of adultery is not 
sufficient to constitute grave provocation j and the irritable 
or revengeful state of mind caused by mere jealous suspicions 
is not a fact which makes the homicide less than murder. 

(v) Eamzan v. Emperor, 108 P. L. R. 1902 ; 

The Sessions Judge was of opinion that the accused’s anger 
was partially inflamed by a suspicion that the deceased had 
an intrigue with another person and in addition to this she 
refused hiin se^nal intercourse 'with her, called him a dog 
and threw him on the ground from her cot. It was held upon 
the facts proved that the accused was guilty of murder. 

B.— Exception applied : — 

ii) Fuzl Shah v. Crown, 87 P. R. 1866 : 

The accused’s wife had previously eloped and after her 
husband had brought her back she persistently refused to cook 

his food or to eat or to cohabit with him. 

One Judge held that the accused was so incensed and 
provoked by the deceased as to take the culpable homicide 
of the woman out of the category of murder. 

The other Judge agreed with this finding but On the 
theory that there was no intention to kill. 



(ii) : Etnpress v. Bansi, 105- A. W. N. 1881 : 

When the accused came home hungry expecting to find 
his dinner ready and was in a hurry to get back to his field, 
the wife’s refusal to cook his dinner accompanied with words 
of abuse, was held to be such grave and sudden provocation 
as deprived him of the power of self ‘Control, 

(in) re Venkatasan, 1 Weir 307 (1882): ‘ 

The accused, who heard that his wife gave betelnut to 
^ a certain person, subsequently saw her and that person weeding 
in a field side by side and their bodies frequently coming in 
contact. He upbraided his wife for it but she told him that- 
she would do just as she liked, and that there were thdusands 
of men as good as he. Upon this he killed her in a passion 
with a mamoti whicli he had with him. It was held that the 
conduct of his wife amounted to grave and sudden provocation 
of such a character as to reduce the killing to culpable homi- 
cide not amounting to murder. 

The following are cases in which the misconduct of a sister 
has been pleaded as an excuse 

A.— Exception applied r. ' 

(i) Queen v. Kasseemoddeen, Kurreemoddeen, 4 W. E. -Or. 

38| , \ . 

The prisoners found the deceased lying in the same bed 
with their sister and- ill-treated himr from the effects of wHic^ 
illtreatment he died. It was held that the provocation was 
suflSciently grave to justify a conviction of culpable homicide 
not amounting to murder. 

(See also Queen y. Maithya Qazee, 6 W. K* Cr. 42). 

(ii) Queen-Empress v, Chunni, 18 A. 497 (ISSff) : 

The accused found his sister having illicit intercourse with 
a man and killed them both on the spot. 7 : 

‘' Of course there is a different thev provdcatibh 

which a man receives when he finds a man comnnttii^^^ 

adultery with his wife, and the provocation which he r^ 
when he finds his sister dishonouring his family hy having 
iUicit iutercourse; with a 

in common sense and in one*s experience of the world & 1^^ 

: 7 upon/'as\a:iightmei’7''; 



{iii) R 1904 : 

The accused catight the deceased in the act of adultery 
w'ith' his married sister and struck him one blow on the head 
with a stick which killed him fracturing his skull. It was 
held that the accused had undoubtedly acted under grave and 
sudden provocation and on an uncontrollable impulse and under 
such circumstances a sentence of one year’s imprisonment was 
considered suffileient. 

{iv) Jafar v. King-Emperor, 140 P. L. R. 1905 = 2 Cr. L. J. 

705 : 

The accused saw his sister and her paramour coming out of 
the Ivu^m of a mosque and receiving an insulting answer from the 
latter, there and then attacked and killed him. It was held that 
the provocation was both grave and sudden, and the sentence was 
reduced to one of rigorous imprisonment for four years. 

B.— Exception not applied : — 

(i) Crown u. Mohamed, 107 P. R. 1866 : 

The accused on information received had gone in search of 
his sister and her paramour, expecting to find them together 
and on finding them sleeping together at the paramour’s cattle 
enclbsure killed them both. 

It <vas held that the fact of his havina: gone thus amed 
and of his having had reason to know of his sister's bad 
character supported the finding that there was no provocation 
sufiieiently sudden to reduM : the offence to culpable homicide 
^'Uot amouht^ murder, hut that as the injury to the feelings 
of the accused was great, the sentence was reduced to transporta- 
tion for life. 

(■^i) Grown t;. Rahim Khan, 7 S. L. R. 118 = 15 Cr. L. J, 
601 =:'24 Ind.’ Gas. 589 (1914) : 

Accused met his sister and a stranger not far from the 
house and took no immediate action bub quietly brought them 
home and sat down arid talked with them, and, af ter sati.sf ying 
himself that there were grounds for Suspicion, deliberately fell 
upon them arid killed them. 

It was held that the facts of the case did not disclose either 
grave or sudden provocation within the meaning of the exception, 
and. that a Baluch custom justifying the accused in taking the 
life of his siate wasno ground for mitigation of aenteriee. ‘ 



' In the following case the misconduct of a female other 
than a wife was pleaded : — 

Queen-Empress v. Lochan, 8 A. 635 (1885): 

. The accused followed the widow of his cousin, who was 
living with him, for a considerable distance armed with a 
gandasa under circumstances which indicated a belief on his 
part that she was going to keep an assignation and with the 
purpose of detecting her in doing so. He found her in the 
act of connection with her paramour, and killed her. It was 
held that the accused was guilty of murder as he went 
deliberately^ in search of the provocation sought to be made 
the mitigation of his offence, and under the circumstances 
disclosed it could not be said that he was depriverof self- 
control by grave and sudden provocation. 

Other cases in which grave and sudden provocation has 
been pleaded are here given 

A.—Exceptionnotapplied:— 

(0 Grown u Sumundur, 4 P. R. 1872 : 

The deceased solicited the accused to continue a criminal 
intercourse which had existed between them : on his deelinmfr 
she kicked him, whereupon he struck her a blow over the re? 
gionof the heart, throttled her till she ceased breathing and threw 
her body in the well. Held that there was no grave and sudden 
provocation. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ . 

(ii) GanduvaHayako, appellant, 1 Weir 306 (1882) ; 

^ The accused had been ill for three or four months Sind at- 
tributed his illness to witchcraft practised upon him by his 
brother and caused the latter’s death. It was held that the 
provocation arising out of the belief that he was bewitched by 
his brother, even if it were real provocation, vms not so sudden 
as to reduce the oifence to . culpable homicide not amounting' to 
murder^ ® - 

(m) Qhuntappa, accused, 1 Weir 306 (1882) : 

^ The accused’s concubine had left him for another connectioh, 
which she refused to abandon notwithstanding his remonstrahees. 
' When ahe left at the termination of their last interview, he went 
after her and killed her with a dagger which he had purchased 
with the intention of killing her. ItW^ held that, althbu^ her 



conduct m^y have been a grave source of provocation, it was nof 

Lnr ° Lch a, thUaJloSd 

take into account mdeleminmg the legal Mpect of the offence 

(iv) Moni Prodhano, Prisoner, 1 Weir 306 (1882) ; 

1 he accused had been injured by the deceased in mantr 

ways extending over many years and killed him ^ 

(v) Empress v. Girwar, 297 A. W. N. 1886 : 

^ The accused a Brahman, and the deceased i Pian»vie. 
prisoners in the Jail and were employed in digging up radirims" 
The accused pulled up a radish and be^an eatfu^ it and ft. ^ 

S calling'him baUn Zd t beti 

ccasel‘ Taumt “ thcBrnto V de- 

offensive character, it would not amount to the irrave and Itdt ^ 
provocation meant in Exception 1. gra'e and sudden 

^ («0 Queen-Empress L. B. R. 46 (1900) : 

®^^uck A certain blows with' a stick A ffi.n ,*0 • j. n> 

house j meanwhile B went into D’s hSse and f? ^nto C’s 
stick and clasp knife. A then clmfout nf P- 'f 

joined by his father E who inouired wt ’^as 

Both father and son went into T)\ who had beaten his son. 

and held B and direS to’^^^ A L " d"o1i " on 
unclasjped a knife and stabbed B in the neck and can aad 

ins^nt death. It was held that A could 
of the first exception, as it cannot be sfid thif i? 
es^pes from a beating runs mto anot W loL^ 
father and points out his assailant, and S^n at hi. f ff 
. direction stabs his assailant after opening a clasp km'f/ 5 

tSn. by frave Jd sudd^o! 


grave and suddeff provocSmff exeSng^l ® 0 “®titut€ 

of self-control, v£. using fannSng WOTds^tJT" ““l»™ 
at « iunnendo detogntSry to to srSsAtnf 



Bi — Sxception applied ; — 

-ft ® 207 = 4Ind. 

11 Cl. L J. 191 (1910) ; 

L L ■'''■as a fight between the deceased and the acen^pfl 

but the deceased struck the first blow, and no motive sufficient 

to induce the accused deliberately to murder the decea.sS w2 
proved It was held that the accused was guilty of tulnlle 

{ii) A We V. Queen-Empress, Q. B. E. 1897—1901, 291 : 
vardet^^ stealing pineapples from bis 

down tith a la ff w!“l, ^ 

duwn with a da. It was held that the law should be interpreted 

liberally in favour of the accused in such a case if he has Sed^ 

goo aith for the protection of his person and property, though 

he has acted m excess of his legal rights ; and the appellant \ras 

rea^nably enaaed totte benefit o£ &c4pt4 1 

avmg acted under the excitement of grave and sudden provoca- 


Cr j 9 M. L. T. 

Or. L. J. 235 = 10 Ind. Cas. 262 (1911): 

A, the deceased, came out of his room in a chaUenvin^ 

T M^iSerfeml ^ 

01 M, intertered. A gave a severe stab on left side of S’s 

‘if \ S ^ ^ Ws knife 

^used A s death. Held that M was under provocation 

wffich was grave enough to deprive him of his self-Ltrol, aM 

mmde^ culpable homicide not amounting to 

(iv) Empress Khogayi, 2 M. 122 : 


abusive language addressed to a man alreadv i 

enraged was held to be sufficient provocation. ^ 

EXGEPTI057 Ha 2. 

discussed together with the ^eral 

exceptions relating to private defence. 

^ " -EXCSmOH^ 


•V . „ V.‘. , defined in Section ^^^^^^2^^ 

the term “good faith” in Section 52. ^ 




In 


servant ” is discussed at greater length 



In a casie when a police officer, after ordering some 
reapers to disperse which they refused to do, ordered a com 
'stable to fire on them, it was found that neither the police 
officer nor the constable believed that it was necessary for the 
• public security to disperse the reapers by firing on them, and 
therefore they were not acting in good faith, and the order to 
shoot was illegal and did not justify the constable ; therefore 
both he and the police officer were guilty of murder. 

(Queen-Empress v. Subba Naik, 21 M. 249 (1898).) 

: The following passages are quoted in this ruling 

''The degree of force which may be lawfully used in the 
suppression of an unlawful assembly depends on the nature of 

such assembly ; for the force used must always be moderated 
and proportioned to the circumstances of the case and the end 

to be obtained (Lord Bower’s Report on the Colliers’ Strike and 
Riot, 1893). 

The taking of life can only be justified by the necessity 
for protecting persons and property against various forms of 
violent crime, or by the necessity of dispersing a riotous crowd 
Which is dangerous unles&^^ 

^ 1. ahdF. 763 at p. 790 ; Res y. Suddis 
I 'East 306 at p, 31-2 ; and Alexander Broadfoot’s case, Poster’s 
Grown Law, 154.) 

The exception has ho application to acts outside the duty 

of a public servant, and a constable, therefore, who has demand* 

ed money from some gipsies, and on their refusal, ordered one 

df them to be bound and taken to the and then fired on 

the other gipsies who had assembled, before any violence was 

used, was held to stand in no better position than a private 

person, himself having provoked the gipsies by his illegal and 

Wp^^^ (Empress of India t; Abdul Hakim, 3 A. 

253,1881.) 

;;EXC1PTI0N;^^ 

-■--••'An unpremeditated^ whicli 

deatk is caused, committed ia the hea^ of passion 'Upon a sudden 

quarrel, comes within this exception. It does not matter which 
party offered the provocation or committed the first assault. 

(Queen -y. 2jalim Eai, 1 W. 

■^ fis^ti Qot palliating circumstance : it must be 

Unpremeditated (Empress v, Eahim-ud-din, 6 C. 31, page 34). 



•iai 

♦ 

But mere absence of premeditation will not reduce' a crime 
II om murder to culpable bomicide not amounting to murder, 

(Queen v. Mahomed Elim, 3 W. R. Or. 40.) 

^ If a person snatches up a heavy log of wood and strikes 
another with it on a vital part, with so much force and vindic- 
tiveness as to cause that other person’s death almost on the 
spot, that act must be held to have been done with the know- 
ledge that it was l^ely to cause death, but if the act is done 
xvithout forethought, in the heat of passion and on a sudden 

quarrel, the offence committed is culpable homicide not amount- 
mg to murder. 

. (Queen v. Rajoo Ghose, 7 W. R. Or. 70.) 

u* accused seven in number entered a field in * 

which the dec^sed and his friends were woi'king, armed with 
sticks, some of them being iron bound, in order by force to 
make ^ them desist from cultivating the field, and a fijht ensued 
m which the deceased received a lathi wound on the head at 
the han^ of one of the accused, of which he died in a few days. 

It was held that as it was not in evidence that the accused 

desireffor premedilated the death of the deceased, and as there 

was a fight m which the parties became heated with sudden 
passion, and the weapons used were not unusual and were not 
applied with unfair advantage or peculiar cruelty, the offence 
came within this exception. 


(Empress r. Sheonandam, 156 A. W. N. 1881.) 

Wheie in the course of a faction fight, the accused in flieted 
a fatal wound on the deceased, who was not actually engaged in 
the fight and who cried out that he was unarmed, it was 
hardly safe to assume^ that the accused, in the he& of the fight, 
when he had himself probably been wounded already, could 
i deceased hM no offensive intention, and 

could have heard that the deceased was unarmed. The accus- 
ed was given the benefit of this exception. 



IJNga Tiiwe Em] 
14 Indian . GJase 656.) 


eror, 4 Bur. E. T 17 = 13 Gr. L, J. 272 


The exception does, not apply if the offender has tak® 
any undue advantage or acted in a cruel and Unusual manner, 

^1^ w- ^ instrument, (In re Tangar% 

*1 W6ir o03 i 1881*V 




It has been held that if two men are fighting and ohe 
of them is unarmed while the other uses a deadly weapon the 
one who uses such a weapon must be held to take an undue ad- 
vantage and is not entitled to the benefit of this exception. 

(King = Emperor v. Po Kin, 2 L. B. E. 320 (1904)= 1 Or. L 
J. 1128, overruling 371 and 463 L. B. R. 1872—1892; Queen-’ 
Empress v. Nga Shwe Thau; 271 L. B. R. 1872 — 1892; Kwin 
Ya V, Queen = Empress, 459 L. B. R. 1893 — 1900.) 

_ Similarly it has been held that if two men fight with 
.their hands or with weapons of a similar kind, 
and one of them uses also a weapon of a distinctly 
advantageous kind, such as a pistol, a dagger or a heavy club, 
he takes an undue advantage over his opponent, and is not 
protected by the fourth exception. 


(Nga Min Po. v. Queen-Empress, U. B. R. 1897—1901 
Vol. I, 288.) 


^ iTOre Mandru Gadaba, 38 M. 479 (1915), the deceased 
had only a small stick like a cane, while the accused fell on 
him with a tangi, a sort of battle-axe ordinarily used by the 
hillmen... Ayling, J., was of opinion that the accused took an 
undue advantage and acted in a cruel and unusual manner and 
was precluded from availing himself of this exeention. 

j|« 

Tyabji, J., on the other hand was not satisfied that the 
accused had taken any undue advantage or acted in a cruel 
and unusual manner. 


question in this ease was complicated by the fact that 
. the _accused was intoxicated and by the discussion as to the 
. applicability of Section 86. 

in Khan and Fazal Khan v. The Crown, 

12 P. E.1869, it was held that the exception did not apply 
because, there was no fight, and because undue advantage was 
_ taken by the prisoners, both in the use of the knife &ud by 

oneofihe prisoners holding the deceased’s arm down by his 

side while the other stabbed KitYi ^ 

- • In re Muthumada Nadan, 16 Cr. L. J. 747 = 31 Ind 

Cas. 347 (Mad. 1915), it was held that exception 4 cannot 
apply when the accused used a knife when there was no appre- 
ciab e risk of even serious hurt to his person. 

_ An iMtance oi acting in a cruel and unusual manner n 
found in Crown u. Sumundur, 4 P. R. 1872 The deceased ' 
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solicited the accused to continue a criminal intercourse which 
had existed between them and on his declinine 
she kicked ^ him, on which he struck her a blow 
over the region o£ the heart, throttled her till she ceased bleed- 
ing and then threw her body in a well. It was held that this 
exception could not apply as the prisoner had acted in a cruel 
and unusual manner after he had once felled the deceased to 
the ground. 

EXCEPTION No. 5. 


The question whether this exception is applicable to a 
^se of a pr^editated fight was discussed by the Calcutta High 
Court m Emperor V. Rohimuddin, 5 C. 31 (1879)- Sam- 
shere Khan .. Empress. 6 C. 154 ' (1880) ; Queen = Empress 
V. Nayamuddin, 18 C. 484 (1891), 


In the first of these rulings, it was held that the exception 
reters to cases when a man assents to submit to the doino- of 
some particular act either knowing that it will certainly cause 
death or that dearth will be the likely result ; but it does not 
refer tc the running of a risk of death from something which 
a man intends to avert if he can possibly do so even by causing 
the^ death of the person from whom the danger is to be 
anticipated; therefore it was held that it was not applicable to 
the case of a premeditated fight. 

In Samshere Khan v. Empress the exception was 
applied in a case of a fight between two bodies of 
men deliberately fighting together, but this finding was 
dissented^ “ Queen-Empress v. Nayamuddin. 

Therein it was held that this exception should receive a strict 
and not a liberal construction; and in applying it, it should 
be considered with reference to the act consented to or 
authorised, and next with reference to the person or persons 
authorised, and as to each of those, some degree of particularity 
at least should appear upon the facts proved before the ex- 
ception can be said to apply. It must be found that the 
person killed, with a full knowledge of the facts, determined 
to^ suffer death and take the risk of death, and that this 
determination continued up to and existed at the moment of 
his death. 

4 c three rulings are discussed by Mr. Mayne in paras. 

445— 447 of his Criminal Law of India. He appears to doubt 
the entire eoiTCCtness of the judgment in 18 C. 484. 
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The question does not seem to have come up again in any 
of the Courts of India, nor does there appear to have been 
any subsequent attempt to apply the exception to . fights 
between two armed bodies ; it is not therefore necessary to 
discuss the question further. It suffices to say that as Mr. 
Mayne points out, the Judges in 18 C. 484 agreed in thinking 
that duelling or fights of a .'similar character, between two 
combatants Uaeeting each other with deadly weapons, come 
within the exception. They also agreed that the same rule 
would apply to larger numbers, if the facts made out “that 
the deceased did, within the meaning of the exception, consent 
to suffer death or take the risk of it, at the hands of any 
person who might be a member of the hosstile party.” What 
they all laid down was that the question whether, in any 
particular case of conflict between two bodies of armed men, 
the deceased had consented to take the risk of death, was not 
a matter of law, to be necessarily inferred from the fact that 
he formed part of an armed body meeting a similarly armed 
body, but was a question of fact depending on the circumstances 
of his particular case. 

In Sumshere Khan v. Empress, 7 C. L. E. 158, it 
was held that the exception extends to the case of an armed 
man who deliberately fights with another armed man, and 
thereby consents to take the risk of death. 

It must be shown that the person whose death was caused 
consented to have the act which caused death done upon him 
knowing that it would cause his death or that his life would 
be endangered thereby. It is not sufficient merely to satisfy 
the Court that the person whose life he took voluntarily took 
the risk of ^death. So, where M voluntarily entered the com- 
pound of N’shoup and rushed at N, knowing that the latter 
had a knife in his hand, and knowing that N had threatened 
to stab him if he came to the house, and in the course of the 
struggle M. was fatally stabbed, it was held that N was guilty 
of murder and that the exception was not applicable. 

(Po Set. V. King-Emperor, 5 L. B. E. 160 = 11 Cr. L. J. 
345 = 5 Ind. Cas. 988; 1909.) 

When a man of full age (i.e. above 18 years) submitted 
himself to an emasculation, performed neither by a skilful 
hand, nor in the least dangerous way, and death ensues in con- 
sequence, the persons concerned in the act are guilty of culpable 

homicide not amqmhting to murder, ■ ■ 
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(Queen Baboolun Hijrah, 5 W. R Cr. */ ) 

When- the: accused, was found to have killed his stepfather, 
who was an infirm old man and an invalid with the latter’s 
consent, his motive being to get three innocent men hanged, it 
was held that the offence was covered by this exception and 
was punishable under part 1 of Section 304. 

(Uj agar Singh v. Crown, 45 P. R. 1917.) 

Where certain snake charmers by professing themselves to 
be able to cure snake bites induced several persons to let 
themselves be bitten by a poisonous snake, and three of those 
persons died it was held that the offence was murder under 
clauses 2 and 3 of Section 300 unless it would be brought 
within the fifth exception. If the prisoners, really believing 
themselves to have the powers they professed to have, induced 
the deceased to consent to take the risk of death, the offence 
would be culpable homicide not amounting to murder. 

('Queen v. Poonai Fattemah, 3 B, L. R, A. Cr* 25 = 12 
W. R. Or. 684, 1369.) 

{See Chapter II, class V (6).) 
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CHAPTER IV. 

ACTING RASHLY OR NEGLIGENTLY. 

336. Whoever does any act so rashly or negligently as to 
endanger human life or the personal safety of others, shall be 
punished with imprisonment of either description for a term 
which may extend to three months or with fine which may 
extend to two hundred and fifty rupees or with both. 

BSI. Whoever causes hurt to any person by doing an act 
so rashly and negligently as to endanger human life or the 
personal safety of others shall be punished with imprisonment 
of either description for a term which may extend to six 
months or with fine which may extend to five hundred rupees 
or with both. 

338. Whoever causes grievous hurt to any person by 
doing an act so rashly or negligently as to endanger human 
life or the personal safety of others shall be punished with 
imprisonment of either description for a term which may 
extend to two years or with fine which may extend to one 
thousand rupees or with both. 

304 A. Whoever causes the death of any person by doinv 

^“ounting to culpable homicide, 
shall be puliished with imprisonment of either description for a 
term which may extend to two years or with fine or with both. 

(This section was added by Act XXVII of 1870). 

The object of the Legislature in framing Section 336 was to 
render criminal the doing of any act so rashly and negligently 
as to endanger human life or the safety of others. The mere 
domg of an^ act so “ rashly and negligently ” was made an 
otrenea Section 337 enables a Court to impose greater punishment 
when hurt is the result of such criminal rashness or negligence. 
Similarly Section 338 provides for a still further enhanced 
punishment when under similar circumstances grievous hurt is 
the result. ^ The original code made no provision for death 
toeing caused by such a rash and negligent act. Section 304 A 
does nothing more than supply the omission by rendering a 
person OT persons, who caused the .death of another by a rash 
or negligent act under circumstances not amounting to culpable 
Homicide, hable to imprisonment up to two years or fine or both. 

The words “ rash or negligent act ” in Section 304 A must 
have the same meaning as the words “ doing any act so rashly 
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or negligently ” which are found in Sections 3 S 6 , 337 338 

although the phraseology is slightly different. ’ 

(Emperor v. Morgan, 36 C. 302). 

1 “ rash or negligent act ” were considered and 

explained by Holloway, J. in In re ISTidamarti NTs jo w 1 
aoam ; (1872, 7 Mad. 4 0. 119, 

"Culpable rashness is acting with the consciousness that 

the hut with 

the hope that they may not, and often with the belief tlv^f 

actor has taken sufficient precautions to prevent their hapLn- 
ing. leainputabihty arises from acting despite the conscious- 
tT!^l ® negligence is acting without the consciousness 

that the illegal or mischievous effect will follow, but in circuit- 
stances winch show that the actor has not exercised the caution 
incumbent upon him, and that, if he had, he would have had 
the conscioasness, _ The imputability arises from the neglect of 
the civil duty of circumspection ^ 

P 36 0.302, and also bv the! 

Punjab Chief Court in Kamruddin v. Crown, 22 P. E. 1905 


^With these introductory remarks, I win pTtee7d7in th 
method previously followed, to detail cases in which these sec 
tions have been applied or considered and then conclude wit! 
some general remarks. 



A. Bombay. 

(i) Reg. V, Bawaji, Rat. Un. Cr. 0. 63 (1872). 

When a person is beaten and death ensues on account of 
the rupture of a diseased spleen, the oiFence is one under Sec- 
tion 321 and not under Section 304 A. 

(ii) Reg. u Radkia Badru, Rat. Un. Cr. C. 67 (1S72). 

Where, being insulted in a drunken brawl, the accused 
threw down the deceased and stamped his feet on his body and 
death ensue 1 in twenty days, the offence was one under Sec- 
tion 323 and not under Section 304 A. 

(iii) Government of Bombay v. Malkaji, Rat. Un. Cr. C. 
198 (1884). 

Where a person allowed his cart to proceed unattended 
along the road and run over a boy who was sleeping on the 
road, he could not be convicted under Section 279 but under 
Section 337 or 338. 

(iv) Queen- Empress v. Bali, Rat. Un. Cr. 0. 396 (1888). 

When the accused was alleged to have been negligent 
either in rashly driving or in leaving his bullocks to go along 
the road unattended and a child was run over and killed, it was 
held that the accused ought to have been tried under Sections 
304 A, 279 and 289. 

(v) Queen -Empress William Keegan, Rat. Un. Cr. C. 
673 (1893). 

When the accused threw his stick at the deceased, v\,ith 
such force that it hit him on the head with the point, and 
made a punctured wound which caused his death, it was held 
that the accused was not liable to be punished under Section 
304 A, becauwse the injury was intentionally caused to the 
deceased. 

(vi) Queen-Empress v. Hasan, 2 Bom. L. R. 613 (1900). 

Section 304 A refers to rash and negligent acts arid docs 
not apply to cases where hurt is voluntarily can sed, 

(vii) King-Emperor t;. Heera Joeeta. 3 Bom. L. R. 
394 (1901). 

Section 304 A is not intended to cover cases where there was 
m intention to cause hurt. Neither that section nor those relatint^ 
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to culpable homicide apply to cases when death has arisen, not 
from the negligent or rash mode of doing the act, but Lorn 
some result supervening the act which could not have been 
anticipated 

(viii) King-Emperor v. Timmappa, 3 Bom. L. R. 678 
(1901). 

Two men, the accused and the deceased, went into a jungle 
shikaring porcupine. They agreed to take up- certain positions 
in the jungle and lie in wait for game. After a while, the 
accused heard a rustle, and believing it was a porcupine, fired in 
that direction. The .shot, however, reached his companion and 
caused his death. The Magistrate convicted the accused under 
Section 304 A. It was held, reversing the conviction and 
sentence, that the accu.sed was protected by Section 80, the affair- 
being a pure accident ; and that the fact that he was shooting 
with an unlicensed gun would not affect hi.s immunity under 
that section. 

{ix) Emperor v. Omkar Rampratap, 4 Bom. L. R. 679 
(1902). 

To impose criminal liability under Section 304 A it is 
necessary that the death shall have been the direct result of a 
rash and negligent act of the accused, and that act must have ’ 
been the proximate and efficient cause without the intervention 
of another’s negligence. It must be the causa causans ; it is ' 
not enough that it may have been the causa sine qua non. 

{x) Emperor v, Istlingapa Shivapa, 14 Bom. L. E. 8875* 
Cr. 0. 183 = 13 Cr. L. J. 798 = 17 Ind. Cas. 542 (1912). 

Sect'on 304 A does not apply to a case where injuries are, 
inflicted neither rashly nor negligently, but intentionally and 
designedly. 

ixi) Emperor u Gulam Hyder Punjabi, 39 B 523 (1914). 

The accused, an Hakim, performed an operation with an 
ordinary pair of scissors on the outer side of the upper lid of 
the com plainant’s right eye. The operation was needless and 
performed in a primitive way, the most ordinary precautions 
being entirely neglected. The wound was sutured with an 
ordinary thread. The result was that the complainants eye- 
sight was permanently damaged to a certain extent. The 
accused was on these facts convicted by the Magistrate of an 
otience punishable under Section 338. It was held that th^ 
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aeexised had acted rashly and negligently so as to endanger 
human life and the personal safety of others; and also 
that his act amounted to an offence under Section 337 (not 338) 
since there was no permanent privation of the sight of either 
eye in consequence of the operation. 

Where a Hakim gives out that he is a skilled operator and 
charges considerable fees, the public are entitled to the ordinary 
precautions which surgical knowledge regards as imperative. 
To neglect such precautions entirely is negligence such as is 
contemplated by the criminal law. 

{xii) Emperor i\ Ramava Channappa, 17 Bom. L. R. 217 
(1915). 

{xiii) Bhagava Giriyappa v. Empress, 19 Boin.L, R. 54 = 
38 Ind. Gas. 1003 (1917). 

^ See these two rulings cited under heading Death caused 
byjpoisoning ” (page 88). 
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Allahabad. 


(i) 


Empress of India v. Idu Beg, 3 A. 776 (1881). 


beetiou 304 A is directed at offences outside the r-ano-e of 
Sections 299 and 300 and contemplates those cases in which nei- 
ther intention nor knowledge of the kind mentioned therein en- 
ters. i or the rash or negligent act which is declared to be a 
crime IS one “not amounting to culpable homicide ” and it must 
theretore be taken that intentionally or knowingly inflicted 
violence, directly or wilfully caused, is excluded.' It is impossi- 
ble to hold that cases of direct violence, wilfully inflicted can 
be regarded as either rash or negligent acts. There may ’be in 
the act an absence of intention to kill, to cause bodily injury as 
IS likely to cause death or of knowledge that death will be the 
most probable result or even of intention to cause grievous hurt 
or ot knowledge that grievous hurt is likely to be caused But 
the inference seems irresistible that hurt at the very best will 
be presumed to have been intended or to have been known to 
be likely to be_caused. If such intention or knowledo-e is 
present it is a misapplication of terms to say that the act itself 
wliien IS the real test of criminality, amounts to no more than 
rashness or negligence. 

(ii) Empress of India v. Eandhir Singh, S A. 597 (1881). 

_ When the accused caused the death of another by throwino- 
a piece of a brick at him which struck him in the reion of the 

spleen, and ruptured it, the spleen being diseased, the offence 

was not the offence of causing death by a rash or negligent acc 

but tPe offence ot voluntarily causing grievous hurt. 

(i'w) Empress v, Bhikham, 103 A. W. N. 1881. 

The accused who was watching his field one dark nisht 
hearing a noise in the field shouted, whereupon a thief lan out 
of it, whom he followed and struck with a stick. The thief 
fell down, and the accused caught him and took him to the 
zaildar’s house. The thief became insensible and subsequentlv 
died from the effects of the blow which the accused had o-iveii 
It was held that a conviction under Section 304 A was baS 


iiv) 


Empress u. Wazirulzama Khan, 156 A. W. N. 


1881. 

ihe prisoner had been in charge of a police station the, 
vicinity of wdiich had beem troubled by thieves. On one occ’asiou 
a thief had fared at the prisoner, It having been reported tliat 
three thieves were prowling about, he with other men went out 
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1^0 patrol. They saw a man crouching under a tree, and think- 
*^ng he must be a thief, the pxisoner fired at him and killed him. 
The man proved to be a halk%ra. The prisoner wrote a false 
report to the effect that the deceased had been killed by thieves. 
It was held that under the circumstances the accused was guilty 
of an offence under Section 304 A. 

{v) Queen-Empress?;. Nand Kishore, (5 A, 248 (1884). 

A, a servant of a railway company charged with moviug 
some tracks by coolies on an incline, discharged this duty neg- 
ligently and in consequence lost control of the trucks. Under 
his orders one of the coolies attempted to stop the trucks and 
was killed in the attempt. It was held that A had caused the 
death of the cooly by his negligence within the meaning of 
Section 304 ^. 

The contention that the cooly ’s death was caused rather 
by his own act in attempting to stop the trucks or by the 
accident in slipping in the attempt, than by the negligence of 
the petitioner in sending the trucks along the line without 
sufficient precaution, has no force. Had the deceased in part 
contributed to his own death by his negligence, the circumstance 
would not exonerate the petitioner from the consequences of his 
own act — See Russell on Crimes, 4th edition, vol. 1, pages 870, 
87 1, Reg. V, Longbottom, and Reg, v. Swindall and also Reg. ti 
Williamson, page 879, wherein a boat overloaded with passengers 
upset ; if the passengers had remained seated the accident 
would not have happened ; Williams, J. held that if the motion 
of the passengers jumping up really caused the accident, the 
overloading of the boat was immediately productive of such a 
result and thus the prisoner is answerable, if he should have 
contemplated the danger of such a thing happening.” 

(vi) Queen-Empress v. Bhutan, 16 A. 472 (1894). 

The lessee of a Government ferry having the exclusive right 
of conveying passengers across a certain river at a particular 
spot allowed an unsound boat to be used at the ferry. In con- 
sequence of its unsoundness the boat sank while crossing the 
river and some of the persons in it were drowned* It was held 
that the lessee of the ferry was properly convicted under Section 
\304 A.-'"' 

(vii) Emperor Abdus Satar, 2A A. 464 (1906)* 

The causing of hurt by negligence in the use of a gun 
would fall within the purview of Section 337 rather than o 
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Section 286. But when all the evidence was that the accused 
went out shooting m the month of July when people were 
ikely to be about in the fields, and that a single pellet from his 
oun struck a man who was sitting in a field, it was held that 
this was not sufficient evidence of rashness or negligence to sup 
port a conviction under Section 337. ^ 

L. J. i55=91 A. W. K- 

*. JUo — 7 Or. L. J. 306, 


hen the accused m good faith performed an operation 
upon a woman, with her consent, for cataract, accordino- to the 
recognised method of Indian eye surgery, the result of“ which 
was that she lost her eyesight, it was held that he was not suiltv 
ot an offence under Section 338. ^ 

(ix) Emperor v. Jamna, 31 A. 290 (,1909). 

_ See this ruling cited under heading “ Death caused by 
poisoning (page 90). 

(x) Tapti Prasad y. Emperor, 15 A. L. J. 590 = 18 Or L' 
825— 41 Ind. Cas. 335 (1917). 


_ An Assistant Station Master gave a “ line clear ” to an in- 
coming passenger train on a foggy night with the knowledge 
that a goods tram was standing at a particular point where 
the passenger train might collide with it, but hoping to remove 
the goods train to a siding before the arrival of the passenger 

tram. Ihe goods train was not removed, and a collision 
occurred 

It was held that the Assistant Station Master was punish- 
able under Section 304 A. ^ 



Ct Calcutta. 

(i) Empress v. Ketabdi Mundul, 4 0, 764(1879). 

If a man intentionally commits an offence against the per- 
son, and consequences beyond his immediate purpose result, it 
IS for the Court to determine how far he can be held to have the 
knowledge that he was likely by such act to cause the actual 
result. If such knowledge can be imputed the result is not to 

; if it cannot be imputed still the 
wilful offence does not take the character of rashness, because its 
consequences have been unfortunate. Acts probably or possibly 
^^7-7^30^^ danger to others may be offences under Sections 386 
337, 338 or 304 A, if done without due care to guard against 
the dangerous consequences. Acts which are offences in them- 
selves must be judged with regard to the knowledge or means of 
knowledge of the offender and placed in their appropriate place 
in the class of offences of the same character. There is a iudcr- 
ment of the Madras Court, Nidamarti Nagabhushanan (7 Mad. 

■ „ which Mr. Justice Holloway explains the 

meaning of the w'ords rashness and negligence and this iud<r. 
ment has been recently approved by the Chief Court of the 
Tunjab, and reproduced m a circular issued by it to all Courts. 

(n) Emperor t’. Gauesh Dooley, 5 C. 351 (1879). 

See this was cited under heading 
'■ Death caused by snake bite ” (page 106). 

[la) Surkaroo Kobiraj v. Emperor, 14 C. 566 (1887). 

See this case cited under headiiio- 
“ Death caused by operation ” (page 105). 

Section 304 A seems to apply to cased 


iiv] 

(1890). 


Queen-Empress v. Hurree Mohan Mythee, 18 0. 49 

See this case cited under headimr 

© 

“ Death caused by sexual intercourse ” (page 107). 
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(v) Gopinath Mahto v. Mansaram Koomar, 5 C. W. N. 376 

\x t/UU ), 

. village lieadman having a license to conduct swingin" 
during the charaJcpujah in his village was charged under Section 
336 for allowing a person to swing by hooks inserted in the flesh 
instead of by being attached to the swinging apparatus by cloths 
It was held that the headman was not guilty under Section 336. 

(vh) Shankar Balkrishna v. King-Emperor, 32 0. 73(1904). 

.-1 an Assistant Station Master, wrote out in nre- 

aciibed line clear book an incomplete certificate ; the guard took it 
in the absence of the accused, and without reading it, appended 
his signature and gave it to the driver ; there v^as a collisiL 

It was held that the act of the accused did not in itself pt, 
danger the safety of other persons and th e effect was too remote to 
be attributable to such a cause. “ “ 

^ As is observed by the learned Jud^->'e of the PnniQl-, r 

Sset, 722 ) Man RaHwly 

M us to have been and to have properly been 

the intention of the legislature to make only those acts or omis- 
sions ofl:ences which themselves lead to certain serious results and 
meiSdly^ ” subsidiary acts or omissions to be dealt wdth depart- 

(m) Emperor v. Morgan, 36 C. 302 (1909). 

(See introductory remarks.) 

Two soldiers, firing at a target set up on the sky ‘line on a 
hill with a nfle sighted up to 100 yards at least, killed a man 
p jjmg on the road below • they were held guilty under SectiS 

iviii) Pika Bewa u. Emperor, 39 C. 855 (1912). 

See this case cited under heading 
“ Death caused by poisoning ” (page 93). 

4 n remarks made in Emperor t- Ketabdi Mundul. 

4 G. 7 64, are repeated. 

Gharan Mahapatra y. King-Emperor IS P 

W. N. 1176 - 27 Ind. Gas. 195 = 16 Or. L. J. ISiaS). 

01 tnc bnebaits and was the general manager of all of them. On 



136 


a certam day in the year pilgrims and others in large number 
visited this temple. Close by the gate leading from an outer 
courtyard into the inner temple there was a well which was sur- 
rounded by a masonry platform l to 2 feet high and the rincr 
or parapet of the well stood about 1 foot above the platfornn 
Early at night on the day of the congregation of the pilgrims an 
accident having occurred, the petitioner at the instance of the 
Police Officer-in-charge had a light placed on or near the one foot 
parapet, but at a later horn the petitioner had the light removed 
aind thereafter between 1 and 2 a.m. while the people were a^ain 
entermg into the inner temple a boy, who had no previous know- 
ledge of the well and in the darkness could not see it, fell into it. 
It vras held that on the occasion of the festival in question, the 
temple became a place of public resort and it was the bcunden 
duty of the petitioner as the person in-eharge to take all reason- 
able precautions necessary to ensure the safety of tliose crowdinc. 
tffither by his license and luvitatioii and the facts constituted an 
offence within the meaning of Section 336. 



187 

D. Madras. 

(t) High Court Proceedings, ITtli August 1871, No. 1423. 

1 Weir 322 = 6 M. H. C. Rep. 31. 

While the accused was beiiig driven in a carriage to her 
liouse through the streets of a town at night at an ordinary 
pace in the middle of the road, the carriage came into contact 
with the complainant s father, an old deaf man, who was 
knocked down, run over and killed. It was found that when 
the accident took place the night was dark and the carriao-e 
without lamps but that the horsekeeper and coachman were 
shouting out to warn foot passengers. It was held that there 
wms no evidence that the death of the deceased was caused 
negligence or rash act of the accused. The absence of the 
candles was due to a violation of a distinct order of the 
accused; and the fact that she directed careful driving when 
she discovered^ their absence rebuts any po.ssibility of inferrino- 
that rash driving w'as due to her direction even if it existed as it 
did not. In India, looking at the passive submissiveness of the 
native servant, it wmuld be a dangerous doctrine to hold that the 
master inside a carriage is entirely guiltless if his directions 
brought about the rash and negligent driving. When the 
death of the deceased is shown to have been caused by the 
negligence of the prisoner, it is not a complete defence to say 
that the deceased was also guilty of negligence, and so con- 
tributed to his own death. The conduct of the deceased will 
of course have an important influence, as a matter of fact, 
upon the relation of cause and effect between the act of the' 
accused and the consequence induced. 

(ii) In re Nidamarti Nagabhushanan. 

1 Weir 324 = 7 M. H.C. 119 (1872). 

See introductory remarks. 

Add . — It is manifest that personal injury, consciously or 
intentionally caused, cannot fall within either of these categories 
which are wholly inapplicable to the case of an act or series of 
acts, theinseives intended, which are the direct producers of death. 
To say that, because in the opinion of the operator the sufferers 
could have borne a little more without death following, the 
act amounts merely to rashness because he has carried the 
expei iment too tar, results t?.‘om an obv'ious and dano'erous 
nnsconception. 



(^^i) Reg. V. Acharjys, 1 M. 224 (1877). 


In the course of a trivial dispute the accused o-^ve fh. 
- e accused was not guilty under Section 304 A. 


(iv) In re Intro Souza, 1 Weir 


327 (1886). 


The accused, a cart-driver absm*KArl l 

preparations for a festival beino- 

the road, on the south side theieof drove'the™*^'^^''^ adjoining 

side and ran om' and killedaoMd Thee 

shoe, that the child, which “, k d a’ well a “> 

crossed or attempted to crass in Sni ortL 

the cart drawing close to them and Hi -if ii i /i nding 

broad, the accused drove hifcart on H ^ 

near to the edge regardless S th sp I r ® 

the road. It wa.s iSld th rm «Ja^ding on that part of 

under Section 304 A. ‘ -accused wa,s rightly convicted 

orosstt^Sl W ratrt^h* *- 

was itadf dangerous, and no necisity't rnr»tch ri ‘l- “S'’’/' 

tt pl‘t-‘ot'^h^e )SS;Ser“l„ti ^ 

then the mere fact that, by the esercfse of negligence, 

or mere caution the cart mio'bf i ' i pi'ompti tilde 

would notbe sjfflcdent to ^unnl^ “ time 

prosecution to prove negligence, and 

and omissions of the accused contributed to the^re.suVt. 

■ (v) In re George Loveday, I Weir 337 (1887). 

letting off steam “alon? Tpu blic tSoifo-hS, .!“f ^ 

the traffic was exceptional! w heavy and '“wlfV 
a large number o£ horses id ea3a~ wS hi r 
together, in spite ol the waminas from the been packed 
SO would endanger the public safetv if w . . i tiiat to do 
he might have believed th-if nf’ i that, althougli 

caused,' the driver ^ notlh lj”"”' ''T,''’.'" 

under Section 336. answerable for his act 
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(vi) Queen-Empress v. Damodaran, 12 M. 56 (1888), 


When death is Caused by an act being in 
criminal , Section 304 A has do application. 


its nature 


The accused in this ease stiuck the deceased several blows 
on the nape of the neck and the spine was fractured. 

(vii) In re Thippana Gangi Eeddi, 1 Weir 337 (1890). 

The only question'in a case under Section 336 are (1) 
whether the act done is a rash and negligent one and (2) whether 
it was such as was likely to endanger life. No distinction can 
be drawn between the act itself and the instruments with 
which it is done. 


^ iviii) P. Chandu f. Emperor, 13 Or. L. J. 703 = 16 Ind 
v^as. e5.11 (1912). 


Accused, who owned a paddy field in a jungly tract 
discharged a gun in the direction of a footpath close to his 
nela tlirough , which the complainant was passing The 
complainant was wounded in the leg and had to be '’treated 
m the hospital and his leg amputated. The accused Knew 
that the footpath was generally used by the public. It was 
held that the accused was guilty of culpable negligence and 
was rightly convicted under Section 338. 
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E. Punjab, 

% 

(i) Empress V. Ganda Singh, 11 P. R 1880. 

When death resulted from violence intentionally directed 
against the deceased by the accused, the conviction should be 
under Section 323 and not under 304 A. 

(ii) Empre.ss v. Saifulla, 15 P. R. 1882. 

Section 304 A is not applicable to a case where death 
is caused by an act which is itself an offence as the act cannot 
be .said to have been done ra.slily or negligently. 

(Hi) Fatteh v. Empress, 34 P. R. 1887. 

In eases in which death is caused by a slight degree of 
violence without the knowledge that the act is likely to cause 
deatli, and which proves fatal only by reason of some disease 
ot infirmity unknown to the person who uses criminal force, 
the circumstance that death has been the result of unlawful 
violence being eliminated, the question is what offence not 
amounting to culpable homicide has been committed, and this 
depends chiefly upon the degree of violence used and the 
knowledge of the actor as to the probable result of such 
violence, 

Section 304 A is inapplicable to cases of death caused by 
direct violence intended to cause bodily injury, and the first 
sections to consider are those defining voluntarily causino' of 
hurt. - 

(iv) Muatt, Bakhan v. Empress, 60 P. R. 1887. 

See this case cited under heading 

“Death caused by poisoning” (page 96). 

(v) Empress v. Hayat, 11 P. R. 1888. 

The accused entertained a belief that a .stooping child 
whom he caught sight of in the early gloaming was "a spirit 
or demon, the child being in a place which " the villao'ers 
deerned to be haunted. The Sessions Judge convicted under 
Section 304 A, and the Chief Court declined to interfere 
on revision ; and it was noted that the conviction could be 
upheld on the ground that, though the prisoner was under 
a mistake of fact, he did not in good faith, that is with 
due care* and attention, believe himself to be juistified in 
doing the act. 
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(vi) Jama V. Empress, 28 P. R, 1888. 

^ An ordinary fight having taken place between the com- 
plainant and the father of the accused, the accused, seeino- his 
father getting_ the worst of it, went to his assistance a?med 
with a parani, a stick for driving bullocks, with which he 
struck a single blow at the complainant, who had entered into 
the fight : with a child of two years old on his hip. The blow 
missed the complainant and fell on the head of the child who 
died from ^ the blow within an hour, It did not appear that 
the blow, if it had hit the complainant as intended, would have 
been likely to cause more than a simple hurt. It was held 
that, although the offence intended was not serious, the fact 
that the complainant had the child on his hip was a fact of 
which the ^accused was bound to take notice and cause to act 
as_a restraint on his actions ; that to continue to act as if no 
child was there and to aim blows which would be likely to 
hit the_ child and would probably be fatal or very serioul if 
they did hit it, was to act in a rash or negligent manner * 
and as the accused by thus acting caused the death of the 
child, the offence falls under Section 304 A. 

(To bring the case under Section 304, it would be necessary 
to show that the blow intended for Kalu was at least one 
which the accused knew to be likely to cause death not to the 
child, or to anyone it might hit, but to Kalu himself (Sec- 
tion 301). 

(See similar cases cited under Chapter II, Class ! under 
General Remarks, page 55.) -i. unuer 

(vii) Chunni Lai r. Empress, 33 P. R. 1889. 

The accused and deceased were standing on the parapet 
of a deep well. An altercation having arisen between them 
the accused struck the deceased on the head with a The 
deceased lost hia balance, fell into the well and was drowned. 
It wasjield that the accused did not cause death while doing 
an act' with the knowledge that he was likely by such act to 
cause death, but that he was guilty of a rash and negligent act 
which caused death and should therefore bo conviSed under 
Section 304 A. 

P, 128. We are well aware of the numerous cases 
which decide that this section does not apply to cases when 
death is caused by wilful or direct violence executed against 
the person killed; and we do not intend to touch up<m the 
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authority of those cases in any respect. Here the accused 
used but a slight degree of violence which caused but slio-ht 
injury, and. would not have resulted in fatal consequences but 
tor the circumstances that the deceased was on theedo-e of 
a veiy deep well and,cas it happened, fell without any desian 
on the part of the acused into the well and was drowned!".. 

strike the^ deceased while on the edge of the well 

was a rash act, and it caused the death of the deceased thouo'h 
not so as to amount to culpable homicide. The case is dis- 
tinguishable from all those cases in which death is the result 
of a con.sequence unforeseen, and not capable of being foreseen 
as when the man .struck has a diseased spleen of which the* 
striker ha.s no knowledge, or when the deceased fell and broke 
his uoe and died of tetanus. Here tiie danger was vi.sible • the 
accu,sed with his eyes open to risk took the chance when he struck 
the deceased of his falling into the well. It was the circum- 
stance of incurring a patent risk which brings him within the 
section, and distinguishes the present case from those cited.” 

(viii) Charles Myrick v. Emperor, 111 P. L. R. 1902. 

When the deceased without any authority tried to take 
from the accused a loaded gun in his possession and in tlie 
course of the struggle the deceased was accidentally shot and 
failed, it was held that the accused was not guilty of anv' 
offence. 


{ix) Kamruddin v. Emperor, 22 P. R. 1905. 

The prisoner sent two boxes for carriage upon a railway 
containing fireworks, falsely declaring them to contain iroJ 
locks with the result that, in loading, one of the boxes 
exploded killing one cooly and injuring another and damatfinv 
th^ railway wagon m which it was being placed. It was 
held that as the act of the prisoner was directly connected 
with the consequences that ensued, he was liable for the results 
” J of offences under Sections 304 A 

S;IlU O0O« 

The scientific definition of culpable rashness and culpable 
negligence given by Mr. Justice Holloway in Reg' i.-. 
Nidamarti Nagabhushaman (7 M. H. 0. R.119> which has been 
f^^head since, leaves nothing for me to sav’- on 

n ^ n;Empress v. Hand Kishore) and Reg. v. 

Crowe (3 0 and K 123) are cases very much in point to bring 



home the guilt of causmg death to the accused. See also Queen- 

«• WnUamsou (1 Cox 

It is a rule of criminal law that in cases of this kind it 
IS no defence that the deceased was guilty of contributory 
neghgence. Ill Ri^sel (6th edition) 201 ; Regina v. Kew (12 Cox 
Or. Oases 356) ; Regina v. Longbottom (3 Cox Or. Case 439). 

(x) Gujjar v. Crown. 12 P. R. 1911. 

Section 304 A would not apply to a case where a man in 
order to evade arrest, strika<« out wildly with a dangerous 
weapon and causes the death of a person. 

(See this case cited in Chapter 11, Class 1.) 
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3urnld. 


(i) 


91. 


Queen-Empress v. Lu Maung, L. B, R. 1872-1892, 89 

Section 304 A is intended to provide for cases where death 
IS caused by rashness and negligence in doing the act, and 
when the person doing the act is culpable in so far- as it 

aS MgHie^ncr’^^^“^ rashness 

. ® person deliberately throws a stone at another with 

the intention of killing him, and causing him hurt, the act is an 
offence of itself, and the accused is liable to be punished for 
causing the death of the deceased, and should be committed for 
trial on a charge of culpable homicide* 

(ii) Queen-Empress r. Nga Tha Ku, L. B. R. 1872-1892, 

The provisions of Section 836 are intended to meet cases 
wheie acts which are themselves lawful are done so rashly and 
negligently as to endanger human life or the personal safety of 
others. To throw stones on the top of a house at a wedding is not 
to do an act rashly or negligently. The act may have been in 
se a dangerous one, but the person committing the act may 
very well have thrown the stones with great care and skillS 
without any rashness or negligence. In order to convict a 
person^ under the above section, the person must prove rash- 
ness 01 negligence on the part of the accused, and also that by 

oShT^''®®" Pe^'sonal safety 

of others was endangered. (See No. (m) ) ^ 

Cm) Queen-Empress v. Nga Pan Gyi, L. B. R. 1872-1892, 

. ,, deceased and the accused went out shooting too-ether 
m the jungle and m course of time got separated. Ultimately 
the accused saw .something move in the j-ungle, and wMiol 

movement, that is to say, without seeing what he fired at 

It was held that if this is not 
fV> ^ ness ih IS certainly culpable negligence, and that 

the accused was guilty of an offence Snder Se?ti?n 304 A. 

l^ias-Emperor Timmappa, 3 

fc direoM^, 47^ 


303. 



wife. 


i4S 

death. It was hplr] f>>Qf «j»* • 

was protected by Section 80. ^ThT^cS^ accused 
directly at the deceased). ' aw not apparently fire 

(iv).^ Queen-Empress Nga Tan, L. B.E. 1872-1892, 595. 
person punishment of a 

falls under Section 504 ^ s ones at a house. The oifence 

W. Ng.Shwern ..Qa«n.Bmpte8s,L. E, K. 1893.1900, 

Accused left l.is house at 2 to fetch medicine for his 

haunterKook^armaU 

the spot a womartho T ^ ^hen he was near 

app^S'tith arms extenS 
-t^as some 

The conviction [under Section 304 A was upheld. 

"■Ifga Myat Thm.L.B. R 1893- 

0tmostd?nV?ii an overhasty act and is thus 

due deliberation aS caution 

throws a stone at a house or 'on^a^houteS'S such“-°“^^^^ 
stances that, although he does not l ^ ^ eircum- 

does not in fact 0^17 hnT if cause hurt, and 

likely to cause hurt 7 7 f- hnow that he is 

Section 336. ’ he commits an offence punishable under 

_ (Queen-Empress u. Nga Tun, L. B. E. 1872-1892 595 
Queen-Empress v. Nga Tha Ku, 1872-1892 91 1^7 vf 

from ; 14 G. 566 was applied). ’ ’ dissented 

Vol. 


. 1 , 


of an offence against the pera^ Personal ii^u^ int®^^ 
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caused is neither a rash nor a negligent act. When an act of 
violence which is itself an offence has been committed the 
nature of the offence depends on the knowledge of the offender. 

(viii) Nga Po Eyaw v. King- Emperor, 1 U. B. R., 1902-03, 
Penal Code 1. 

^ Jhe accused acting jide, gave a severe beating, accord- 

generally followed method, to a young woman 
deilvebe by herself .and her relatives to be possessed, for the, 
purpose of casting out an evil spirit, but she died as the beat- 
mg^ was done without due care and attention. It v-as held 
that, as there was neither the intention nor the knowledge that 
death would be the result, the accused committed an offence 
under Section 304 A. 


_ XSee similar cases Queen-Empress v. Jamaldin, Rat. Un. 
Or. C. 603 and Queen-Empress v. Dhondi, Rat. Un. Or. 0. 785 
and Naga Po Tha v. Emperor. 3 U.B. R. (1917) 54, cited in 
Chapter II. This case was distinguished in the case last cited 
on the ground that the woman herself voluntarily submitted to 
the treatment , and that she had been suffering from hysteria for 
years, ar^ among her own people she was universally believed 
^ direction of an evil spirit ; whereas in the later 

case the vvoman protested and there was no evidence to show 
that she was suffering from anything but an ulcer on the leg.) 

{ix) Queen-Empress v. Bashin, 1 L.B.R. 45 (1900). 

it 1 . the conviction of an offence undei Section 336 the fact 
that human life or the personal safety of others was endangered 

must Ue proved. It is not merely a question of the words 
tasnlyorm 


^ (x) Kingr-Emperbr v. Nga Shwe Lu, U. B. R. 1904 1st Or 

Penal Code 6=1 Cr. L. J. 557 . m <^r. 

; ^ Section 387^ applies only to acts done without any criminal 
intent. Personal injury intentionally caused is neither a rash 
nor a negligent act. 


Co6eU^2C?^m. R 1905. Penal 

_^_An act which is itself unlawful is neither rash nor 
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(xii) Emperor t'. Po Taw, 3 L B. K. 194 = 4 Cr. L. J. 

201 . ' 

An act such as throwing a bottle into a house, done with 
the intention of hurting or frightening the inmates, constitutes 
an offence under Section 351 and not under Section 336. 

{xiii) Ma Nyein Gale v. Nga Sein, 5 L. B. E. 100=4 Ind. 
Cas. 293 = 10 Or. L. J. 552 (1909;. 

When the accused threw brickbats at the back of the com- 
plainant’s house and there was no evidence to show that human 
life or personal safety of any body was endangered by the 
accused’s acts, it was held that the accused ought not to be con- 
victed under Section 336 but under Section 426. 
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G. Other Rulings. 

(i) Emperor v, Mardan Sincfjh Id P P t t> /-^ 

Section 304 A does not aJ \ 

has been the voluntary commS c°f In ^ ff 

person. The nature of the offeSe f f ® the 

■should he determined on a consideratiSi fv, 

knowledge of the accused and the nrob«w! “te“tion and 
act. probable consequence of his 

(w) Queen u Mussammat Pamkoer. 5 N. W. P. ss. 
was ^tguiltyTiak^^^^^^ that she 

72 (Oudh). 26 Ind. Cas. 664-16 Cr. L, J. 

and the water was rougl^^Thf^a^LofT^ blowing 

StAo ottattl^aiTr?'' t 

l^^^f-naer SeotiZ m/^ ^ot be con- 

boat or boats which were used at fh7 proved that the 

an unseaworthy condition- on were in 

that had it not been for ’the ht'h 
would have made the passage without mishlp 
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GENERAL REMARKS. 

All the Courts are agreed that these sections cannot apply 
io cases where injury has been caused intentionally or hy an act 
irhich is itself unlawful. 

The Punjab Chief Court in Chunni Lai v. Emperor (38 
P. R. 1889) applied Section 304 A. to a case of a man striking 
mother on the head with a lathi on the edge of the well so 
hat the m an fell into the well and was killed. Such a case 
iiffers from Reg. r. Acharjys, 1 M. 224, wherein the accused 
pushed the deceased so that he fell down a few feet and 
sustained an injury from which tetanus resulted. In that 
ease the death was a purely accidental result and could not 
possibly have been foreseen. But in the Punjab case it was 
held that the accused must have known the risk incurred 
in hitting a man standing on the edge of a well, and it 
was the circumstance of incurring a patent risk which brought 
him within Section 304 A. 

The case is also distinguishable from those cases where 
death is the result of a diseased spleen. In Emperor v. Safat- 
ulla, 4 C. 815, it was held that to find a person who had caused 
the death of another with an enlarged spleen by blows inflicted • 
on the body guilty under Section 304 A, it would not do for 
the jury to infer rashness from the mere fact of the prevalence 
of the disease of the spleen in the district; but they must be 
satisfied of the accused’s knowledge of such prevalence and of the 
danger to life involved in the striking onthe trunk of the body 
of a person who might be effected with the disease. This case is 
referred to in Nelson and Shephard’s Indian Penal Code (sixth 
edition), page 666;—“ This decision is not sound and cannot be 
supported. Such a knowledge would bring the case within Sec- 
tion 299. Moreover Section 304 A has no application when the 
act in question is itself an offence against the person.” 

It seems doubtful whether NgaPo Kyaw -y. King-Emperor, ^ 
1 U. B. R. 1902-1903, 1 , can be reconciled with the gejieral prin- 
ciple that Section 304 A does not apply to cases where injuries 
have been intentionally caused. In that case the accused gave, 
a severe beating to a young girl for the purpose of driving out 
an evil spirit. In two similar cases, Queen-Empress i;. Jamal- 
udin (Rat. Un Or. 0. 603) and Queen-Empress u- Dhondi 
(Rat. Un. C. Or. C. 785) the Bombay High Court held in the 
:^rst that an ofifehce under Section 304 was committed, and ip 



dM S “° offence as what he 

aia.was done in ignorance and good faii-h • onri -nt n “® 

case, 3 U. B R. ( 1917 ) ^4 ' ^ m Nga Po Tha’s 

part 2 . ’ '^^'as under Section 304, 

the TOa? oH3o-rc^Uo ao 

rise to an offence “uX tl^esf sections 7 ^ 

Bali, Rat. Un. Or. C. 396 GovernmeT S r v. 

Rat. Un. Cr. C.198- GeorcS T m ^’- Malkaji, 

1 WmV q 9 ' 7 ii^\ J Loveday, 1 Weir 337 ; Intro Sou^V 

I Weir 327) but where a carriage is proceedino- J . r ’ 

pace along the streets, and the coachman ;l !i ordinary 

warn passengers and a deaf old mr'k I 

killed, even though the night was dark and 1 1 % ""T 

lights, there is no offence (1 Weir 322) mage had no 

iM if dro^S^sS^^ the^ offence under Section 304 "Ti 

•wercrowding (Queen-Empress TSmtan’^^ A 479 R 
Williams cited in 6 A. 248). Hi A. 472 ; Reg. v. 

'vher?„®i$V ftZriw® °V- ■"• “• ««*. 

overturned and sank ft wf. koat 

could not be convicted under Section 3^4 A^^^^ 
that the boat although overcrowded " ^ is «liown 

condition at the time of the occurreLe mseaworthy 

Empe^or^^XztulSma 1 “ W 
Emperor t>. Morgan, 86 C. 302, 

P. CWu r. Emperor, 13 Or. I. }. 703 (Madrae). 

Emperor v, Timm^na%**B!i2K^ parely accidental, as in King. 
Ablnl Star. 23 TK'tfer&ff^J- ““<* ^-peror I 

operationst snake bitoa°md*°^iS 'mSF '’P Poisoning, 

with under those headings in cjptcrn 

In u. QS“Cre; '* «'■’'» 

was applied to coses where 'a inai^hfd'*””' ’’ .^“linn 301 A 
Mug, helieving the S ott ‘''' “ 1“"™“ 

Burma case .t was written Whilst th? WmiXw d^ 



take cognizance of th& existence of apparitions or demons, so 
that it would be difficult to say what mistake of fact would 
give ground to any person for believing himself justified 
by law in using a deadly weapon against any apparition 
or demon, it is to be observed that the mistake in this ease 
could not have occurred if the appellant had used ordinary 
care and caution before he inferred that the creature he 
saw was not a human being.” Similar reasohing was 
employed in the Punjab ruling. 

On simikr facts, the Allahabad High Court in Queen- 
Empress V. Kangla, 163 A. W. N. 1898, convicted for 
culpable homicide not amounting to murder. 

The following are cases of stone or bottle thi’owing : — 
3 A. 597 ; Burma rulings Nos. (ii), (iv), (vi), (xii) and (xiii). 

Contributory negligence on the part of i he deceased is not 
a complete defence. 

(Queen-Empress v, Nand Kishore, 6 A. 248, and English 
rulings cited therein ; 1 Weir 322, 22 P. R. 1905.) 
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CHAPTER V. 

SIMPLE AND GRIEVOUS HURT. 

819. Whoever causes bodily pain, disease, or infirmity to 
any person is said to cause hurt. 

320. The following kinds of hurt only are designated as 
grievous ; — 

1st. — Emasculation. 

2nd. — Permanent privation of the sight of either eye. 

3rd.— Permanent privation of the hearing of either ear. 

4th. — Privation of any member or joint. 

5th. — ^Destruction or permanent impairing of the powers of 
any member or joint. 

6th. — Permanent disfiguration of the head or face. 

7th. — Fracture or dislocation of a bone or tooth. 

8th. — Any hurt which endangers life, or which causes the 
sufferer to be, during the space of twenty days, in severe bodily 
pain or unable to follow his ordinary pursuits. ' 

321. Whoever doe.s any act with the intention of there- 
by causing hurt to any person or with the knowledge that he 
is likely thereby to cause hurt to any person, and does thereby 
cause hurt to any person, is said “ voluntarily to cause hurt.” 

322. Whoever voluntarily causes hurt, if the hurt which 
he intends to cause or knows himself to be likely to cause is 
grievous hurt, and if the hurt which he causes is grievous hurt, 
is said “ voluntarily to cause grievous hurt.” 

Explanation . — A person is not said voluntarily to cause 
grievous hurt except when he both causes grievous hurt and in- 
tends, or knows himself to be likely to cause grievous hurt. 
But he is said voluntarily to cause grievous hurt if intending or 
knowing himself to be likely to cause grievous hurt of one kind 
he actually causes grievous hurt of another kind. 

ILLUSTRATION. 

A, intending or knowing himself . to be likely permanently 
to disfigure Z’s face gives Z a blow which does not permanently 
disfigure Z’s face, but which causes Z to suffer severe bodily pain 
for the space of twenty days. A has voluntarily caused grievous 
hurt. 
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823. Whoever, except in the ease provided for by Section 
834, voluntarily causes hurt, shall be punished with imprisonment 
of either description for a term whidi may extend to onryear, 

or with fine which may extend to one thousand rupees, or with 
both. 

j 824. Whoever, except in the ease provided for by Section 
334, voluntarily causes hurt by means of any instrument for 
shooting, stabbing or cutting, or any instrument which, used 
as a weapon of ofienee, is likely to cause death, or by m4ns of 
fire or^ any heated substance, or by means of any poison or any 
corrosive substance, or by means of any explosive substance 
or by means of any substance which it is deleterious to the 
human body to inhale, to swallow, or to receive into the blood 
or by means of any animal, shall be punished with imprison- 
ment of either description for a term which may extend to three 
years or with fine or with both. 


Whoever, except in the case provided for by Section 
voluntarily causes grievous hurt, shall be punished with 
imprisonment cf either desctiption fora term which may extend 

to seven yeans, and shall also be liable to fine. 

326. Whoever except in the case provided for by Section 
voluntarily causes grievous hurt by means of any instru- 
ment for shooting.... (.as in Section 324) shall be 

punished with transportation for life, or with imprisonment of 

either description for a term which may extend to ten years and 
snail also be liable to fine. 

extortE; causes hurt for the purpose of 

extortmg from the suflTerer, or from any person interested in 

the suffered any property or valuable security, or of constrain- 
ing the sufl^erer or any person interested in such sufferer to do 
anything which is illegal, or which may facilitate the commission 
of ^an ofienee,_ shall be punished with imprisonment of 

® extend to ten years 


328. Whoever administers to, or causes to be taken bv 

any person any poisoner any stupefying, intoxicating, or un 
wholesome drug or other thing, with intent to cause hurt tc 
such person, or with intent to commit or facilitate the commis- 
sion of any offence, or knowing it to be likely that he wil] 
thereby _cause ^hurV shall be punished with imprisonment oi 

either description for a term which may extepd to ten years 



329. Whoever voluntarilj" causes grievous hurt f or th 

purpose of ex&rting from the sufferer (as in 

Section 327;...: ) shall be punished with transportation 

tor Me or imprisonment of either description which ma^ extend 
to ten years and shall also be liable to fine. 

■ 1 . . — , ' 3^ causes hurt for the purpose of 

extortmg from the sufferer, or from any person interested in 
the_sufferer, any confession or any information which may 
lead to the detection of an offence, or misconduct, or for the 
purpose of constraining the sufferer, or any person interested 
in the sufferer, to restore or to cause the restoration of any 
property or valuable security, or to satisfy any claim or 
demand, or to give information which may lead to the restora- 
.tion of any property or valuable security, shall be punished 
with nnprisonment of either description for a term which may 
extend to seven years and shall also be liable to fine. 

illustrations. 

Order to induce Z to 

Sir ^ 0 '“ 

^ , Police officer, tortures B to induce him to point 

property is deposited. A is guilty of 
an offence under this section. t. j- t 

(c) A, a Revenue officer, tortures B to compel him to pay 

his rS tortures a ryot to eompel him to pay 

his rent. - A i« guilty of an offence, under this section. 

— „ Whoever voluntarily causes grievous hurt for the 
purpose of extorting from the sufferer etc «« in 

StW punished with imprisonment of 


. . yhoever voluntarily causes hurt to any person 
Si ^ discharge of his duty such 

or anv other that person 

Lt ^ discharging his du^y as 

StehiSfe? V ™ f ^sequence of anything done or 

attempted to be done by that person in the laiwful discharge 



of his duty as such public servant, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine, or with both, 

333. Whoever voluntarily causes grievous hurt to any 

person being a public servant as in Section 332...... shall 

be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be liable 
to tine. 


334. Whoever voluntarily causes hurt on grave and 
sudden provocation, if he neither intends nor knows himself 
to be likely to cause hurt to any person other than the person 
who gave the provocation, shall be punished with imprison- 
ment of either description for a term which may extend to 
one month or with fine which may extend to five hundred 
rupees or with both. 


336. Whoever voluntarily causes grievous hurt on grave 
and sudden provocation, if he neither intends nor knows 
himself to be likely to cause grievous- hurt to any person 
other than the person who gave the provocation, shall be 
punished with imprisonment of either description for a term 
which may extend to four years, or with fine which may 
extend to two thousand rupees or with both. ^ 

jExpla/nation . — -The last two sections are subject to the 
same proviso as exception 1, Section 300. 

Sections 321, 322, 323. 


The term voluntarily is defined in Section 30 A person 
is said to cause an effect “ voluntarily ” when he causes it bv 
means whereby he intended to cause it, dr by means which at 
the time of employing those means, he knew, or had reason 
to believe, to be likely to cause it. 


Gomplai Section 323 are very common, and in 

many cases the alleged hurt is so trivial that the complaint 
can be dismissed under the provisions of Section 95 which 
enacts that nothing is an offence by reason that it causes or 
that it is intended to cause, or that it is known to be likelv 
to cause, any harm, if that harm is so slight that no person 
ordihary sense and temper would complain of such harm. 

When there are no marks of injury at all. Section o<; 
usually be applied ; at least the burden of proof would be on 
the complainant to show by medical evidence or otherMse 
tha^ though there are no external mawfcs of injuiiy, intWnal 






hurt and pain has been caused. In Government of t 
V. Sheo Gholam Lalla, 24 W. R, Or 67 U T i? 

the pain caused by a blow across the chellwith an nmh 
was not of such a trivial character as to come withirl^^ fi^ 
meaning of Section 95 but was hurt under sSon 

The accused, was a dismissed policeman -mrl fi,! •^19- 

was his Superintendent. the person struck 

Sections 320 and 325. 

aiide*£L‘ 325°° hurt 

Section 320 as grievoufhurt Cbl .d‘“’ “ 

stSS“d1?ri^p“t;r- e“;°a‘e: 

(Queen v. Kaminee Dossee, 12 W. R. Or, 25) 

Section 325 there must^^^^^some^Tu-'f! 
inflicted, and coming within some of t*IiA • 

erated in Section 320. ot the eight kinds enum- 

(Queen v. Budri Roy, 23 W R Qv 65) 

record Is •‘"'t ‘h» 

s:;r“ "rrs 

and for this pux'pose thp Ma ' i gnevous or si_ 

Medical Officer to ascertain whether the'*^ in 

^Tecified in Section 320. ^It ifir>r« T® 
the Medical Officer to decide wKafi' btismcBs c 

hnrt or not. but to dcsc.tb?tt tW. f * T? 

will decide (Po Mann, v Magistrat 

L: J. 202, 19o'6). It?cie ySvou,^,®-?-.;®®" " C- 
the he^fit of the presumption whkl w3 ^ * 

prosecution withholdins- the TiacI- j ' 

t..NgaOhet, L. B. R (Queeu-Bapr 

o. Bisln“%SL“i'^^“ E f “™“ (Qne 

hurt may be grievous hurt tinflel' 
ae.»s»ry that .it should enW “I «>■ « 

to be for 20 days in severe bodol n cause the suffer 

ordinary .pursuits. The mri-e f^f nnable to follow 

xne meie tact that an iiyur 
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under medical treatment for twenty days does not necessarily 
show that he has suffered grievous hurt (Crown u Ya Baw, 
1 L. B. R. 221, 1902). 

The eighth class is no exception to the general rule that 
a penal statute must be construed strictly. The mere fact 
that an injured person remained in hospital for the space 
of twenty days is not sufficient proof of the offence of grievous 
hurt. From that^ circumstance the inference could not be 
drawn that the injured person was during that period unable 
to follow his ordinary pursuits. An injured man maybe 
quite capable of following his ordinary pursuits long before 
the twenty days are over, and yet for the sake of permanent 
recovery. Or greater ease and comfort, be willing to remain 
as a convalescent in a hospital especially if he is fed at the 
public expense. 

(Queen-Empress f. Vasta Chela, 19 B. 247 ; 1894) 

• If a person is confined to hospital for less than 20 days, 
but his life is in danger during that period, the injuries amount 
to grievous hurt. 

, (Queen y. Bassoo Rannah, 2 W. R. Cr. 29). 

Where a person is so injured that he has to go to ho!3pital 
from which he is discharged on the 20th day, this day counts 
as one of the twenty days. 

(R. V. Sheikh Bahadur, Madras Sessions, 1862), 

An action under Section 323 is a personal one and comes 
to an end on the complainant’s death; but a charge under 
Section 325 does not abate on the complainant’s death, inasmuch 
as such an offence is not eompoundable without the Court’s 
express sanction. 

(Rama Nand n. Crown, 26 P. R. 1917 ; Labhu and Bhaetu 
u. Crown, 25 P. R. 1919.) 

_ A case under Section 325 cannot be compounded by the 

heirs of the person to whom the hurt is caused if that person is 
dead. 

(Empress u. Rahmat, 37 A. 419 ; 1915). 

Se^liona 324 and 326. 

The expression “ an instrument which used as a we^oh 
of offence, is likely to cause death” iff Section 324 should be 
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(construed with reference to the nature 
not the manner of its use. 

(Queen-Empress v. Nga Po tPhit, U. 

1, 311.) 

The object of Section 324 i.s to imikct .siinple hurt more 
grave and liable to a more severe pujii.shnient, when it has 
the cii|^e5*entia of one of the morlcs of infliction described in 
the section. It is not necessary that the manner of use of the 
weapons must be •Boeh.as IB likely to c?aiiBe death* 


(High Court ProcoedingB, 
535 ssT M, H. G. App., I'D 








1 


A person cutting his wife’s nose with a razor is guilty 
of an oflence under Section 3-2() (Einp<iror v. Gan^u, 19 
P. R. 1902). Nose cutting is an oflence for which Imiency 
is ordinarily speaking out of place (Sikandar n. Crown 
20 P, R. 1915). ’ 


Section 328. 


is curious to note that to cause hurt voluntarily by 
means of any poison is punymble amler vSoction 324 with 
three years imprisonment only, but to administer any poison 
with intent to eanse hurt i,s punishable under Section 328 with 
ten years imprisonment. 

‘ . *1 conviction under .Hoction 32S there must be an 

intent to cause hurt or to commit and facilitate an 
knowledge of likelihood of hurt; tliereforc a woman 
ministeis^ poiiSon, to her lover in .swcetnicat iiails given 
the belief that it wasa charm that would ri'vive Ida 
and without any knowledge tlsat the substance was 

poison <x)uld not be convietod under this .section, 
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II 5 


to .show that 

With the' intent. or kuowledp, Bpeeiiod iti the aeefcion 

. (hluruga Goundan u. Emperor, 1.5 Cr. E, d 

Wlien the accused calldi in a “ 

') and the latter told him thai 
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If* 


or ft 
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belly of the thief to swell, and the man mixed some drug with the 
juice in the presence of the accused 5 and of those who submit- 
ted to the ordeal, three showed symptoms of having been poisoned 
and suffered severely for upwards of a fortnight ; it was held that 
the accused had committed an oflfence under Section 328 for 
having caused an unv^holesome drug to be administered. 

{In re Dasi Pichigadu, 1 Weir 335, 1883.) 

In a case where the accused was proved to have put some- 
thing, found subsec^uently to be poisoxi by the Ghemical Exami- 
ner, into the food prepared for the prosecutor's famihr, and there 
was no evidence as to the quantity of the poison found in the 
food or as to the probable effects on any one who mio'‘ht have 
eaten it, it was held that the accused must have intended 

to cause hurt at least and was guilty of offences under Sections 
328 and 511. 

(Mi Pu % King-Emperor, 6 L.B.R. 79=3 Ind. Gaa. 721 = 
10 Cr. L. J. 363, 1909.) 

See also the following cases cited under Chapter II Class (Hi) 
(page 88) . Bombay (%) and (Hi) ; Allahabad (ii) j Punjab (v), 


Sections 330 and 331. 

a case under Section 330 it must be proved tbat the 
hurt was caused with the intent to extort a confession 
of some offence or misconduct punishable under the Penal Code. 
The section does not apply to a case when the confession 
extorted had reference to a charge of witchcraft. tOupen 
Baboo Koondu, 13 W. R. Gr. 23.) 

When a Police officer extorts a confession by means of 
hurt, the offence is of the gravest character, and such as to 
shake judicial confidence in a most important portion of the 
evidence, which has commonly to bo relied on by courts of 
justice, namely, the genuineness and trustworthiness of early 
confessions, for such evidence ought to be free from the slightest 
taint and to tamper with it is to pollute justice at the fouiff. 



(Nga Po Mya v. Queen Empress, U. B. E, 1397-1901) Vol 
320.) 



When a Police constable m the course of an investigation 
heat the deceased who died nine days after, it was held that 
he was guilty of an offence under Section 330. 
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_ Causing hurt for the purpose of extorting information 
which might lead to the detection of j an offence is punishable 

under Section 330. It is immaterial whether the offence has 
been committed. 

(Queen v. Nim Chand Mookerjee, 20 W. R. Cr. 41.) 

When a village Magistrate was present at the beatino- and 

the wrongful confinement by a Police constable, of a person 
Suspected of having committed theft, and it was proved that Iho 
village Magistrate actually encouraged the ill-treatment by the 
constable, it was held that though the village Magistrate may not 
have been bound to report the commission of the offences under 
Section 45 (c), Criminal Procedure Code, they being bailable 
offences, he was guilty of abetting the offences puni.sliable under 
Sections 330 and 348, inasmuch as the offence.s were “coo-niz- 
, able” offences and a.s the village Magistrate was not a simple 
spectator, but also encouraged the Police constable in the 
commission of the oflFence (In re Krishna Shetti, In re Gopala, 
1 Weir 50, 1891). , 

' A person who lends a house to a Police officer for investi- 
gating a complaint of theft preferred by himself, with the 
knowledge that the house is to be used for torturing persons 
suspected of complicity in the offence, and who is also 
present at sucK torturing, can be' convicted of abetment of an 
offence under Section 330. 

(Empress V. Faiyaz Hussan, 194 A. W. N. 1896.) 

• 1 ^ s b^^ and acquiesces iu an assault 

committed on a prisoner by another policeman for the purpose 

(Queen-Empress v. Latif Khan, 20 B„ 394), 

“fetation 3^0 apparently refers to som 
order of property, therefore when the accused in 

order to constrain his wife to satisfy his demand that she^ 

return^ to his house voluntarily caused hurt to her, he cannot he 
convicted under S ection 330. t^annoc oe 

(Queen-Empress 1'. Ella Boyan, 11 M. 257, 1887.)^ ^ ^ 

A person voluntarily causes hurt when he himself doM 
aa act with ihe^teijion of eaua^^ 

that he is t^iereby to causehurt to any^prac^ 



161 


causes hurt thereby to any person. Hence a person, who, by 
using threats, forces another to dip his hands into hot oil, can be 
convicted of criminal intimidation only. 

(Empress v, Hirde Ram, 9 0. P. L. R. Cr. 18.) 


Sections 334 and 335. 

In Banku Behari Ditta v. Emperor, 14 Cr. L. J. 442 = 20 Ind. 
Cas. 602, one Judge held that the accused understood the meaning 
of the abusive word employed by the complainant, which in itself 
constituted grave and sudden provocation ; the other Judge held 
that the accused did not understand the meaning of the word, 
and that the provocation was neither grave nor sudden. 

Section 334 applies to the case of a person who causes hurt 
on grave and sudden provocation to the person giving the 
provocation (Reg. v. Bhala Chula, 1 B. H. C. 17). 

In Queen v. Chullundee Poramanick, 3 W. R. Cr. 56, it was 
held that a man, who by a single blow with a deadly weapon, 
kills another man who, at dead of night, entered his room for 
the purpose of having criminal intercourse with his wife, is 
guilty only of causing grievous hurt on grave and sudden 
provocation. j 

When the particular act, such as nose-cutting, is one which 
imports deliberate design, the plea of grave and sudden pro- 
vocation, or the excuse it implies, will not have the same effect 
as in the case of a man who in sudden and provoked anger 
strikes a blow, however serious that blow may be. 

Sentence under Section 335 enhanced from four months 
to two years. 

(Emperor v. Bhagwan Chhagan, 17 Bom. L. R. 68 = 16 
Cr, B. J. 168 = 27 Ind. Cas. 552). 
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CHAPTER VI. 

HURT CAUSED TO PUBLIC SERVANTS. 

Sections 332 and 333. 

sections may be considered along with Section 353 
which enacts that whoever assaults or uses criminal force to ariv 
person, being a public servant in the execution of his dutv as 

such public servant _ and so on as in Sections 332 and 333 

shall be punished with imprisonment of cither description for a 
term which may extend to two years and shall also L liable to 

. „ force ” and “ assault ” are given 

in Sections 350 and 351:- **11- given 

■ _ 350 Whoever intentionally uses force to any nerson 
without that person Vconsent in order to the committing & any 

-.1 git to be likely that, by the use of such force he will' cause 
Si’dTstald to to whom the force is 

usea, IS said to use criminal force to that other. 

intends any^ gesture, or any preparation, 

Drenaratioh gesture, or 

whn 1 ’i-iT person present to apprehend that he 

Wp gesture, nr preparation, is about to use criminal 

force to that person, is said to commit an assault 

•or nremrHnt ^ may give to his gestures. 


folio isdeanodin Seotio„.21. 


any of tbTdSn ’i®°ote a person falling under 

any ot the descriptiors hereinafter following, namely:-- 

/rt-Ey«:y coyeo.nfod .er,„l of the Kiog : 
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force! of Commissioned Officer in the military or naval 

o™ n ^ King while serving under the Government of India 

01 any (jrovernment ; 

Srd . — Every Judge ; 

^ officer of a Court of Justice whose dutv it is 
as such officer, to investigate or report on any matter of law or 

chamT!° r or keep any document, or to take 

mSss arf"^°r ° ■ f P^'operty, or to execute any judicial 

Lder in fh! r interpret, or to preserve 

PnTvf nf T specially authorized by a 

Court of Justice to perform any of such duties , 

. Every Juryman, Assessor, or Member of a Panchavat 

assisting a Court of Justice or public servant ; ^ 

Every arbitrator or other person to whom any cause 

ol JusSl^^^ referred for decision or report by any Court 
of Justice or by any other competent public authority ; 

i." person who holds any office by virtue of 

menV;^^ empowered to place or keep any person in confine- 

Every officer of Govemuaeiit whose dutv it i<i 
such office^ to prevent offences, to give information i offences 

8afetrn.-°5^°*^^™ ^ justice, or to protect the public health,’ 

saxety, or convemeuce ; ' 

Otk^Every officer whose duty it is, as such officer to take 

nritr* Government: 

nn!l ^ assessment, or contract on behalf of 

orrSS V" Of toiavesuito 

or to report on any matter afieeting the pecuniary interests of 

Government, or to make. authentiSite, oi keep any doSment 

th^ infract pecuniary interests of Government, or to prevent 
xiie miraction of any Jaw for the orntpr*fiA>i nP ^ ^ 

interests of Government apd every officer in the servic^or payof 

Government or remunerated by fees or commission for ' the ner- 
formance of any public duty ; ® 

duty it is. as such officer, to 
or or expend any property, to make any survey 

pm^se ot any village, town, or district, or to make, authenti- 
^te or Keep, any document for the ascertaining of the ri 

of the n«nn 1 « village, 




ILLUSTRATION. 

A Municipal Commissioner is a public servant. 

L— Persons falling under any of the above 
Government oTLr^^'*" servants, whether appointed by the 

occur'^the?rhlrh5“!f ” 

possession of the^hn of every person who is in actual 

possession of the situation of a public servant whatever leva 1 

defect there may be in his right to hold that situation ^ 



The following are rulings as tu tlie term public servant,” 

% 

A. Bombay. 

(i) Reg. Vr Nantam Ram Uttamram, 6. B. H. C. Or. 64 
(1869) : ■ 


An engineer who receives municipal money and pays the 
same to contractors is a public servant though he has not the 
power to sanction expenditure of the same without the approval 
of another officer. 


(ii) Reg. u Kalyanray, Rat. Uxi. Or. C. 36 (1870): 

A person appointed as a stamp vendor under the rules 


framed under Act X of 1862, after it had been repealed and 
substituted by Act XVIII of 1869, and not under the lattm* 
Act is not a public servant within the meaning of Section 21 (9). 

(Hi) Reg. V, Ramaji Rav v. Jivbaji Rav, 12. B. H. C. (1875): 


An officer is one to whom is delegated by the supreme 

authority some portions of its regulating and coercive powers and 
who is appointed to represent the State in its relation to 
individual subjects. He must be either himself armed with 
some authority or representative character, or his duties must be 
immediately auxiliary to those of someone who is so armed. 
Although Deshmubkhs and Deshpandes would thus be sufficiently 
meaning of the clause, an Imphatdm% i, 0 ., a lessee, 
whose rights and liabilities arise out of a contx'act with Govern- 
ment, is not such an officer. 

(iv) Reg. u Isub Musa, Rat. ,lJn. Or. 0. - 117 (1876) : 

A /car/cwi employed by a Manager appointed under the 
Broach Thakur’s Relief Act to execute revenue process and 
receive rents is a public servant within the meaning o! Section 
21 (9) as such jfcarjfctt'n. receive rents not only on behalf of the 
Thakur but also on behalf of the Government. 

(u) Queen-Empress v, Fula Bhana, Rat. Un. Or* G. 388 
( 1888 ): 

A watchman in the Kama Oollectorate who does the work 
of ra/cA(x, though not borne on the village records as a menial 
servant, and receives a portion of the emolumentB assigned as 
remuneration for the services of a ToJdia, is a person in actual 
possession of the situation of a public servaiit within the mean- 
ing of explanation 2 of Sectioir^^^ 
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(•yi) Queen-Empress Oodaji, Rat. Un. Cr. 0. 389 (1888) ; 

A convict warder is not a public servant within the mean- 
ing of Section 21, (see contra 22 P. R. 1908). 

{vii) Emperor v, Elias Ezekiel, 6 Bom. L. R. 54 (1904): 

A Municipal servant under the Bombay Municipal Act is a 
public servant within the meaning of Section 21 and is liable to ^ 
be treated accordingly. 

(m-ii) Emperor V, Babulal KanaiyaLal, 10 Bom. L. R. 761 

-33 B. 213 = 8 Cr. L. J. 269 = 1 Ind. Cas. 869(1908) : 

.A clerk in the Cess Collection Department of the District 
Municipality constituted under the Bombay Act (III of 1901) is 
a public servant ” within the meaning of Section 21 (10). 
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(i) Emperor u Khurshed, 175 A. W.N. 1885. 

i ' 

_A conservancy Muharrir who receives a salary from the 

write and despatch 

reports as directed by the Superintendent of Conservanev is not 
a public Servant under Section 21. " 

(ii) Ishri v. Sital Parshad, 297 A. W. N. 1885 : 

„ Manager of a village under the Court of Wards is a 

public servant, within the meaning of the ninth clause. 

(iii) Queen-Empress v. Parmeshar Dat, 8 A. 201 (1886): 

Any person whether receiving pay or not, who chooses to 

nosiHon°nt%"^'*’° duties and responsibilities belonging to the 
position of a public servant, and performs those duties and 

accepts those ri^ponsibilities, and is recognised as filling the 
position^ of a public servant, must be regarded as one : it does 
not he in his mouth to say subsequently that, notwithstandinp’ 

of su?neXTLnlr/'^'^ recognition by othefs 

iSUcli pGiroi rniiticc, Iig is Bot<i- public scrvftut* 

iiv) Emperor v. Debidin, 295 A. W. N. 1886 ; 

To bring a case within Section 21 (6), there must be some 

cause or matter existing in dispute or controversy, in roo-ard to 

which a competent public authority is desirous of a report to 

enable it to deal with the matter in dispute between the 
purtiGs* 

When a person was asked by the Municipal Commissibner 
merely to report if m carrying out the directions of the com- 
missioners, he found any person objecting, it was held that such 

authority to report would have no eflective existence until some- 
one prevented his carrying out his direction. 

(v) Queen-Empress v. Kalian Singh, 206 A. W. N. 1891 : 

crimtoal^^iri 'f in charge of 

eiimiiMj leecnluto help hmi ra ii« work during his abseucS on 

«A lo.ve andwhoie * ^oineharge o{ aih ™eord, is a 

public .servaut under BecfcioU'' ■21. v 



(vi) Queen-Empress v. Nand Kishore, 1 A. W. N. 1892. 

A Moharrir of a police s tation ordered by his officer in 
charge to demand the weapons of offence from some accused per- 
sonSj but without an order in writing as required by Section 165 
Cr. P. Code is a public servant in discharge of his duty for the 
purpose of Section 332 when he is assaulted in attempting to 
carry out the order. 

Queen-Empress v. Mathura Prasad, 21 A. 127 (1898): 

The Manager of an estate under the Court of Wards is a 
public servant within the meaning of Section 21 (see contra 28 
C. 344). 


{viii) Emperor v. Sidhu, 26 A. 542(1903) 

A. gorait (in the district of Gorakhpur) like a chaukidar is 
a public servant within the meaning of Section 21. 



C. Calcutta. 
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(i) Emperor v. Butto Kristo, 3 C. 497 (1878) ; 


A person appointed by the Government Solicitor, with the 
approval of Government, to act as Govm-nment Prosecutor is a 
public servant within the meaning of Section 21. 

(ii) Modun Mohun, 4C. 376(1878): 

A poddar of the Bank of Bengal is not a public servant 
under Section 21 (9). 

(iii) Sheo Progash Tewari v. Bhoop Narain, 22 C. 759 : 

A Nazir of a Civil Court can delegate the execution of a 
warrant of arre.st to a Civil Court peon and the peon acting in 
that capacity is a public servant within the meaning of Section 
21 (following R. d. Bhagi Dafadar, 2 B. L. R. 21). ' 

('iv) Bajoo Singh v. Queen-Empress, 26 C. 158 (1898) : 

A Collector] acting in the management of Kkas Mehal 
the property of Government, is as much the Government within 
the meaning of Section 1 7, as when he is exercising any 
other of the duties of his official position. A surveyor 
employed by the Collector in the KJms MeJtal department for 
making a survey of a certain portion of a watercourse is a 
“public servant ” within the meaning of Section 21. 


{v) Nazam-ud-din. V. Queen-Empress, 28 C. 844(1900) : 

An officer “ in the service of pay of Government ' within 
the meaning of Section 21 (9) is one who is appointed to some 
office for the performance of some public duty. A peon attached 
to the Office of the Superintendent of the Salt Department 
is a public servant within tlie meaning of Section 21 (9). 

The Manager of an estate under the Court of Wards is not a 
public servant (see coTCiTO 21 A. 127 and 297 A. W. N, 1886). 

(ui) Ebrahim Sircar v. Emperor, 29 0, 236 (1901): 

A receiver appointed under Section 66 of Bengal Act 
■VII of 1876 (Land Registration) is not a public servant. 

(■wii) Queen r. Kalla Chand Mistree, 7 W. R. Gr. 99 t 

Convict warders are public servant (followed in 22 P. R. 
; see cemim Rat. Un. Gr, G, 389). 
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(viit) Sundar Majhi v. Emperor, 30 C. 1084 (1903) ; 
plication was made by the oartip., 

under Section 145 to the effer^t *^. 3 - proceeding 

the question of the land in dispute to an^ willing to refei 
trator erected certain boundar/ pmL It^w^T u 

put up boundary pillars. ' public servant authorised to 

(i) Bhagwati Sahai ». JS„pepo,, 32 y 

T T -A-ddsbita Bhaia v. Kali Da«j T)<a i o ht -^y 

J. 393 (1907) ; N, 96»6 Cr, 

If ^ Bocsil Boisird Boaid Sircar i<a t_t 

fclie meaning of Section 21 . ^ Public servant within 

®- L R. 447 = 16 W 

from GovLrTmTOt, ^ut^ wTs* pay 

employed to serve any process, rd'war nl f wheneve? 
o supernumerary peons, and had ? register 

Magistrate to do duty on a i j ordered by the 

Snb-Registrar, was a public serwlt^ f office of tL 
9th clause of Section 21 . “ the definition of the 
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D. Madras. 

(i) In re Venkafcigadu, 1 Weir 342 (1879) ; 

The Mysore Police do not answer the description of 
public servants within the meaning of the Code. They have no 
authority to enter British Territory and make attempt to arrest 
persons suspected of crime. Persons using criminal force to 
them cannot be convicted under Section 353. 

27 = 1 wSl29 r"'' May 1881, 944, 1 Weir 

^ A vaccinator is a public .■servant within the meaning of 
Sections 21 (8) and 186 whose flnfw if ,•» waning ot 

public health. 

H- c. 

App. 48 , in in re Sooraparazu Singayya, 1 Weir 134- i w • 
621, ,t w» ,„e,tio„ed rteth,, a “ aptla Jw 

{i%i) Queen v. Arayi, 7 M. 17 (1883): 

maa„“ „g „£ that tenn i„ afpLTadr “ 


(iv) Queen v. Nachimuttu, 7 M. 18 (1883) 


. ^ Labourers or menial servants employed to do work on 
labour on account of the Government are not officers ^nd do 
not fall within the definition of public servant in Section 21. 

{v) Queen-Empres.s V. Ramasami, 13 M. 131 (1889) ; 

A Municipal Inspector is a public servant within tb,. 
meaning of Section 41 of Madras Act IV of 1884 7tv h -4 

ManicipalitUa). It ha ia assauIW V thf 

dutress. the person assaulting is liable nndei- Section 353, 1. p. o 

(vi) Subromanya v. Somasundara, 15 M. 127 (1891): 

A zemindari Karnam is a public servant and is bound W 
law to produce accounts to the proprietor or Wer 

<^vi) In re Gopalasaminatha Aiyen, 1 Weir 28 (1883) ■ 
of S^i^2r within the meaning 
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E. Punjab. 

(i) Queen-Empress v. Zakar.'a, 9 P. R. 1898 : 

The term public servant includes also a “ goods clerk ' 

(ii) King-Emperor v. Muhammada, 22 P. R. 1908 : 

Convict warders and Overseers are public servants within 
the meaning ot Section 21. 

‘"'ding followed the Calcutta rulinir, 7 W. R p.. 
.19, and Section 2:1 o£ the Prisons Act, 1894). 
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F. Burma. 

(i) Kin^-Emperor u Nga Paw, E V. B. R. (1916) Brd qr« 
122 10 Bur. L. T. 170. 

A villagi f required to bring an accused person into a 
Police Station in arrest is not a public servant within the 
meaning of Seciion 21. '"To hold that a villager assisting a 
headman in the discharge of his duties is a public servant 
appears to me to be quite unjustifiable. The headman has to 
perform very miscellaneous and varied duties, and it would be 
a mere abuse of language to suggest that every time he calls 
upon a villager to assist him in the discharge of those duties 
the villager is converted into a public servant. If this were so 
it w^ould be possible to argue that a person who is called upon 
to assist a Magistrate or Public Officer demanding hi^ aid 
under Section 42 Or. P. C. or a person arresting an accused 
under Section 59 was a public servant, a view for which 
there can be no justification.” 

STATUTORY PUBLIC SERVANTS. 

The following are public servants under the pr*ovisions of 
certain acts 

Delegates Parsi Marriage and Divorce Act, 

1865 (23). 

Protectors and Medical 

Inspectors of Emigrants — Indian Emigration Act, 1908 (12,14). 

Registrars Indian Registration Act, 190 (84). 

Forest Officers Forests Act, 1878 (72\ 

Judges, Assessors, Officers and Surveyors ... Merchant Shipping Act, 1880 (50). 

Bailiffs and Appraisers ... Small Cause Courts Act, 1882. 

Persons hearing appeals relating to licenses. Burma Steam Boilers Act, 1882. 

President of a Board ... Burma Pilots Act, 1883. 

Surveyors of iSteamships and; investigators Inland Steam Vessels and Steamships 
of explosions thereon. Act, l884. 

Registrars ... Births, Deaths and Marriages Re- 
gistration Act, 1886 (14). ^ ^ ^ ^ 

Kanungoes and Patwaris ... N.-W. Provinces and Oudh Act, 1889 . 

Examiners and officers and servants of the Allahabad University Act, 1887. 
University of Allahabad. 

Councilors, etc., of Bombay Municipality Bombay} Act, III of 1888. 

Prisoners who have been appointed officers Prisons Act, IX of 1894 (23). 
of prisons. , ^ 

Inspeclorsbf Mines 

: Cfficers'' and.'' servants 'employed ■ b)*''':' ilie . Victc.ria. Mcmioj'al^'ActyXvof 19()<'(. ■ 
■-'(trustees. "" :/'■ ■■: , :"(■■■•'' ■■ 



Inspectors 
Pound-keepers 
Officers and Servants 
Coroners 
Inspectors 
Census Officers 

Persons employed by the Court 

Registrar of Mutations 

Certain Officers and Tax Collectors 
Superint6nde.its anrl Park Durwans 
Forest Officers 

Municipal Servants and others 

Oitto ditto 

« 

Local Board’s Servants 
Conservators of rivers, Surveyors, &c. 

Persons empowered under Section 7 

Persons appointed to hear appeals 

Guardian and Manager 
Transport Registration Officers 
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... Indian Factories Act, 1911 (4)„ 

... Cattle Trespass Act, 1871 (6). 

... Indian Museum Act, 1876 (13) , 

... Coroners Act, 1871 (5\ 

... Glanders and Farcy Act, 1899 (4). 

... Indian Census Act, 19l0 (3). 

... Bengal Court of Wards Act, 1879 
(59 A). 

... Bengal I^and Records Maintenance 
Act, 1895 (33). 

... Calcutta Municipal Act, 1899 (646). 

... Bengal Public Paries Act, 1904 (7). 

... Matos Forest Act, 1883 (SOj. 

.. Madras District Municipalities Act' 
1884 (41). 

... Madras City Municipality Act. 
1904 (465). 

... Madras Local Boards Act, 1884 (43). 

... Madras Rivers Conservancy Act 
1884 (23) ’ 

... Madras Canals and Public Ferries 
Act, 1890 (11) 

... Punjab Steam Boilers and Prime 
Movers Act, 1902 (12). 

.. Punjab Court of Wards Act, 1803 (42). 

.. Punjab Military Transport Animals 
Act, 1903 (4). 


Reference may also be made to the following Acts 

^ Oudh I elu^durs Relief Act, 1S70 (22ii Bronch Thukurs RpHaF AAt (\*y\ ■ 

(Notb.— T he above list is probably not complete.) 
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The next most important question after considering 
whether the person assaulted or hurt is or is not a public 
servant, is whether he was acting in discharge of his duties as a 
public servant. 

The rulings dealing with this question will now be cited. 

A- Bombay. 

(i) Reg. V. Vyankatrav, 7 B, H. C.R. Or. 0. 50(1870). 

When a Police constable subordinate to a station^ house 
officer entered a house for search without a warrant, which he 
had no right to do, it was held that obstruction to him was 
nevertheless an offence in the ’ absence of proof that he did not 
act in good faith and under colour of his office. 

(ii) Rakmaji, 9 B. 558 (1885). 

The rules or execution orders of Government printed at 
pages 26 and 27 of Mr. Naime’s Revenue Hand-book have' not 
the force of law. A peon who was deputed by the For^t 
Officer “ to impress 15 carts for his use ” was not acting in the 
execution of his duty as a public servant when he seized the 
accused’s cai't and the accused could not be convicted under 
Section 353 but only under Section 352 (referred to in 38 P. W. 
R. 1913). 

(Hi) Queen-Empress V. Tulsi Ram, 13 B. 168 (1888). 

The accused obstructed a Surveyor who was sent by the 
Collector to measure off rice land in the possession of the accused 
and to give possession of it to the decree-holder in a suit brought 
against the accused in the Mamlatdar’s Court under Bombay 
Act III of 1876 (Mamlatdar’s Courts). It was held that, as the 
Collector had no authority to issue such an order to the Sur- 
veyor, the latter, acting under the Collector’s order, was not dis- 
charging a public function. The Surveyor was not protected 
by Section 99 for though he was acting under the direction of the 
Collector still the Collector's order was so entirely ultra vires aa 
to leave no room for the operation of the section. The protec- 
tion given by the section to a public officer does not extend to 
an officer whose act is altogether illegal. 

(iv) Queen-Empress u Ross, 22 B. 746 (1896). 

At a race meeting held at Poona under the auspices of the 
Western India Turf ' Club on enclosed ground lent for the 
purpose by the Military authorities, the complainant, an 
Inspector of Police, who was present there on dutj^ in thpt 
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capacity, came into the first enclosure over the ropes, which 
were used to fence the enclosure, paasing through the pickets of 
^Idlers who were stationed along the ropes to prevent people 
from entering and leaving the enclosure otherwise than by one 
or the regular entrances provided. 


XI. entj'a^ee being reported to the Honorary Secretary of 

the Club, he directed two soldiers to put the Inspector out of the 
enclosure. These men took hold of the Inspector, and then let 
him at his request and escorted him outside the enclosure 
It was held that the Secretary was liable to be convicted under 
Section 353, as Section 47 of the Police Act empowered tlie 
Police Inspector to be present at the race ground, a place of 

public amusement and resort, for the purpose of preservino- 
peace and order/ j. r 


T .1 13 Bom. L. R. 635 = 11 

Ind. Cas. 993 = 12 Cr. L. J. 457 (1911). 

_ ^ Sub-Inspector and a Constable in the Abkari department 
were proceeding to search a man whom they suspected of posses- 

oonsUhle and then 

the Sub-Inspector and escaped. It was held that the accused 
was, rightly convicted under Sections 353 and 186. 



'1T7 ; 

Allaliabad. 

‘ (i) Empims Di wau Singh, 244 A. W. N. 1885. 

When a public servant was authorised by the Tahsildar to 
distrain some property, an assault committed on him to deter 
such distraint ainounts to an offence under Section 353, notwith- 
standing that the Tahsildar had omitted to make a proper en- 
dorsement on the warrant. 

(ii) Queen-Empress v. Janki Prasad, 8 A. 293 (1886). 

A judgment-debtor resisted the execution of a warrant 
which was initialled only. It was held that although it , is 
.proper that a person signing a warrant should write his name 
in full, it could not be said that because Sie signature was con- 
fined to the initials of the name, it was not the duty of the 
officer to execute the warrant and therefore the offence fell 
under Section 353. 

(iu) Queen-Empress u. Dalip, 18 A. 246 (1896). 

A Magistrate had issued a warrant under Section 110 for 
the arrest of a person and the warrant was addressed and sent to 
the officer in charge of a particular thana for execution. After 
being copied at the thana, the original warrant was made over 
to a particular constable for execution. When that constable 
had left the thana to execute it, it was ascertained that the per- 
son to be arrested was in a different village. Therefore the 
officer who was temporarily in charge of the thana wrote on the 
back of a copy of the Warrant the names of some other constables 
whom he ordered orally to proceed to the village where the person 
was and to arrest him. They were in arresting him attacked 
bv the accused and the person was rescued. It was held that 
the Police officers were not acting under an order in writing 
made under Section 56, Criminal P, C., and that they were 
not in the discharge of their duties at the time when they were 
assaulted, and that the case did not come under Section 332, but 
inasmuch as the constables acted in good faith and under colour 
of their office, the accused was guilty under Sections 147 and 323 
read with Section 99. 

The words “ in discharge of his duty ” mean that the .fficer 
has a duty to discharge and is discharging it at the particular 
time. They cannot mean that the o^cer is acting iihder colour 
p£^:lu8;office, 





(iv) Emperor v. Narbadashwar, 27 A. 491 (1905), 

under Section 174, C. P. C., read with 
hection 193, K W, P. Tenancy Act, for the arrest of certain wit- 

rescued and the officers 
_ t usted with the warrants were also assaulted. Previous to the 

summonses, but they 
were all affixed to the houses of the persons to be served, the ser\^ 

mg officer not being able to serve the summonses personally. The 

Court did not comply with the provisions of Section 82, previous 
to the issuing of the warrant, although the Court was of opinion 
that there was due service of summonses, and that the witnes- 
ses were keeping of the way intentionally. It was held that the 

‘‘“"“i'.a'Tl Jthateven ini 

were not liable to be convicted under Section 225 R thMr 

were liable to be convicted under Section 353. ’ ' 

0^) Emperor v. Bahai, 28 A. 481 (1906). 

the wishes of the child’s 
father, to vaccinate a child. The father and some of his rela- 

X IrHXtrf ‘to yf-ato- tot did not do S. 

tKve perfectly justified in interfering and under 

themrcumstances could not be said to have actelin exceS^S 
tliejr right of private defence. «u m excess ot 

(m) Emperor v. Radhe Lai, 29 A. 272 (1907). 

- The Collector or Assistant Collector in the charge of a sub. 

oiS hv W attachment Conferred on 

mmbySections l47^and 227, clause 16 of the U. P. Land Bevinue 

itetairtor Tt to delegaW 2?;:^ 

ge erally to the TahsiMar. Therefore when a Galleofnr 
gated his authority to a Tahsildar to exercise the pow^ ofiatS* 

SIxerXe oftto nower.""“^^^^^ and the TahffildL 

w resisted, it wasr held that the order was illetral 

3s“ £d 


J Emperor u Altaf Mikh, 186 N. 1907 = 6 Cr L. 


was 


-hf strw^^^ a Sub-Inspector of police who 

m ,tke : „dn^ 

”pepo6 p| ,wh the accused 


* ■ ' " E' 

" 4^,1 
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in this respect was that provided for by Section 355 than that 
punishable under Section 332. 

(viii) Meharban Singh i;. Emperor, 9 Ind. Cas. 669 = 12 
Or. L. J. 112 (1911). 

The assaulting of a malguzar, who was holding an eaquiry 
into the matter of damage done to a Government Forest is not 
an oflfence under Section 353, because the holding of such enquiry 
is not one of the legitimate duties of the Trtalgibzar. 

(ix) Emperor v. Gopal Singh, 36 A. 6 (1914). 

A Police constable having knowledge that a Warrant of 
arrest in respect to a cognizable odence was outstanding aiigainst 
a certain person, attempted to arrest that person and in so doing 

was assaulted and prevented from effecting the arrest, ft was 

held that the existence of the warrant was equivalent to credi- 
ble information ” that the person in question had heen^ copcerp- 
ed in Sb cognizablo offence within the meaning oi Section 54f {jijf 
C. P. C.* and that the persons preventing the arrest were 
properly convicted nnder Section 353. (Note, 18 A. 245 was 
distinguished as the case therein was not a cognizable case). 

■'"■■O''", 

(au) Emperor v, Mukhtar Ahmad, 37 A. 353 (1915). 

An Excise Inspector in searching the house c| a petson 
under suspicion that he would find cocaine there committed 
many irregularities. He had no waiTant authorising to 

make the search; he had brought only' one search witoes^ 

(iir0ct}6ci jst coHststblc to scstlo thio outGr 'wsbll of tliG tioiiso* XliG 
aectised assaulted and beat him. It was held that the Inspector 
and the constable were hot acting in discharge or their 
duties public servants, and that the accused were not guilty 
under Section 332, but only under Section 323* 

A that the Excise Inspector and the 
were resisted a time when they, boin|. 
were acting in good faith under colour of Hieir o hot the 

same thing as a finding that they were acting in the discharge 
of their duties as public servants. The distinction is 
out in Q^een^ 

Madho Sonar Emperor, 13^^^^ A^^^ 

E*" J* ■ 5'89'=*'30^ Ind*^:Cas* 141: ,(1915)*;,,^^ ... 

The Sub-Ihspector of Euraoh sent an intimation to the 

Shb-Inspytor MandA^^^^ 

#itlM jurisdiction of & latter offiger, and secured the 
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fhfZrfllt “"S''”* “ seareh, but 

the unstable no authonty from his Sub-Inspector either 

So™ ie5“»r^«l' r P'O*™ of S«,- 

tions, 165 and 166, C. P. 0, were not complied with and a 

sSn?3 “ »«“«■' “dor 

.s/S c™“7? 

. Two chaukidars arrested one P on suspicion that he wa« 

in possession of stolen property. While he W‘18 hpinry f i 4. 

the police cation be reLed ton. 

^ ‘‘“■d “»* tbi^cbaufi- 

aars were not members of the Police fnrf>P ar^A i, j 

of on 8 56 whe as Section ?? 

or ACC AA ot 1856 whereunder they had been annointed w«« 

’'o™ Aet*^^ of lolft 

(xiii) Emperor v. Madho, 40 A. 28 (1918), 

A Police constable was assaulted while ehdeavourino- to en 
force an order passed by the District Ma£ri'<st,.afr, t “ ®“* 

iug of f.« bf pmA wbicrSJer^ri^;?,^' “"S': 
m any ,^e becoroe obeolete. It was held ^ 

bf “ «nderS“ 

Cas. £ a “r ^ “5-49 Ini 

suspected of having committed 
a theft. The complainant, an Inspector of Pni£,a ‘“7*^° 

s^rch his quarters • whereupon the accused assaulted t^e 
plamant. It was held that the accused’s brother ^wafnJ?' 

accused person at the time but a mere susnect aod ^ ^ 

Mder SectFou8’94 fufrera 

P. 0,. and ttat the accused was guilty under Section S6a ‘ 

{xvj Nirmal Singh u Emper^^^ A./G'/ ( 1919 ) 

but he IS hound under Section 103, G. p 0 to call u? ’ 
more respectable inhabitants of the locality to atfend ?nd^^i7 
ness the search ; and If he omits to do so, a house-holder wouM be 

justified in closing the door and ref using ingress intb the hoUt 

and would notke guilty of an offence unde? Seetkm 3^2 T?e 

owner or occupier is not, however, justified in 

than is necessary for such purposed 
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C. Calcutta. 

(i) Jagarnafch Mandhata u Queen-Empress, 24 C. 324 
(1897). 

When the accused ofiered resistance to an Excise Sub-In- 
spector, in his attempt to search the house of ope of the accused 
persons iorGu/rjat Gctnja, it was held that Qurjat Ganja -was a 
foreign excisable article as defined in Section 4 of Act VII of 
1878 as amended by Act IV of 1881 (Bengal Excise and Licens- 
ing Act) and consequently the Excise Officer had no legal 
authority to enter and search the house and the accused were 
not therefore guilty under Section 353. 

(n) Tafazzul Ahmed Chowdhry v. Queen-Empress, 26 
0.630 (1899). 

When a warrant of attachment under which a Nazir acted 
was not produced in Court nor was secondary evidence ^ given, 
after proper steps taken to produce the original had failed, to ■ 
prove its contents, it was held that the accused could not be 
convicted under Section 353 for assaulting the Nazir. 

- (iii) Ghunder Coomar Sen v. Queen-Empress, 3 C. W. 

605 (1899). 

In the absence of any evidence as to the t^ms of a 
warrant either by production of the original or by secondary, 
evidence, a conviction for resisting a public servant in execut- 
ing the warrant cannot stand. 

(iv) Mangobind Muchi v. Emperor,- 3 0. W.N. 627 (1899)^ 

As a vaccinator cannot insist upon taking lymph from the 
arm of any person objecting to it, an attempt by him to take 
lymph, notwithstanding the objectioni is unlawful and resis- 
tance to such an attempt will not amount to an offence under* 

Section 358. 

(?;) Raman Singh v. Queen-;Empress, 28 0. 411 (1901), 

refused to ant as special constables and 
one was arrested and set himself • free. Held that a conviction 
under Section 353 could not be sustained. 


(tii) Rajani Kanto Pal v. Emperor, 5 C. W. N. 843 (1901)i 

It may be that in order to make an arrest upon a, warrant 
of a civil court valid, it may not te necessary to show the 
warrant ; but it is the du,ty Of the bailiff to Mquain.t the person 




with the contents of the warrant at the time he arrests him 
and that he was authorised to arrest him, and if the person 

then Wants to see the warrant, it is the duty of the bailiff 
to show it to him. 

Chandra Aditya v. Ananda Chandra Pal, 
31 C. 424 (1904). . ’ 

Under Section 251, C. P. C., 1882, it is the duty of the 
Oourt to specify in a warrant for execution of a decree, whether 
lea decree for delivery of possession or otherwise, the 
day on or before which the warrant must be executed. A 
Commissioner has no authority after the expiry of the date 
mentioned in the warrant to enter upon the land in posses- 
sion of the party and resistance offered to such execution 
would not amount to an offence under Section 363. 

71 (iS) 4 C. L. J. 92 = 4 Cr. L. J. 

When a person is arrested for an offence not really under 
wariantj^ e mere fact th^ warrant had been issued for Ms 

executed against other persons, 
convicted, can hardly be put forward as a , 
J stihcatmn tor his arrest. When the arrest of a person, who 
was gambling in an open place in- view of the police is sought 

r?.r Section 74 of the 

Calcutta Police Act (IV of 1866), it must be found that the 

place where the pmbling was taking place was a common 

under Section 46 

arrest cannot arise' in a case where the 

ar:rest IS uot made on a 

• Bolai De v. Emperor, 35 C. 36 1 ( 1 9 08). 

person. committed theft. Sometime after the 

re^S ^1, arrested the thief. The accused 

ed te 4akhi^ - Uaffadar and attempt- 

for re^ held that accused were not liable either 

afrSst bWhfu beating inasmuch as the 

Stl Act^^dfSo m <2) of 

havino- Wn ( Village Chaukidan) the theft not 

not presence and the offence of 

not being a continuing one. 


(«) Sheikh NaSur v. Emperor, 87 C. 122 (1910V 

a"- - 

warrant should be executed shaU be specified in the warrant 




The hereon against whoin a warrant is sought to be executed 
is entitled to see the warrant, not only for the purpose of 
satisfying himself as to the amount, but also for the purpose or 
satisfying himself that the person who seeks to execute the 
warrant is legally authorised to do_ so A w^-ranb issued 
under Section 45 of the Chaukidari Act (VI of 1870) must 
contain the name of the person who is to execute it, and 
only that person who is named in. the warrant can lawfully 

execute it. 

(aji) Gora Mian v. Abdul Majid; 39 C. 403 (1912). 

An exactly similar finding to that of Gurameeah v. King- 
Emperor and Bisu Haidar v. Emperor was similarly dis- 
tinguished. 


(xii) Gurameeah v. King-Emperor, 16 C. W. N. 336—13 
Ind. Gas. 1002-13 Or. L.J. 186 (1912). 

There being no printed form for search warrants under 
Section 100, Or. P. 0., printed forms issued under Section 98 are 
always used with the necessary modifications for that purpose. 
When such a warrant was drawn up on a form for use under 
Section 98, and was snatched away and destroyed by the 
persons accused of resisting the execution of the warrant, it 
was held that, as the accused destroyed the warrant, it must 
be presumed that the warrant under Section 100 was properly 
drawn up on a form under Section 98 with the necessary modi- 
fications and that the error, if any in the warrant, supposing 
that the necessary modifications had not been made, would be 
one of form only. (This case was distinguished from Bisu 
Lldar .. Emperor, 11 C. W. N. 836 = 6 C. L J. 127 =6 Or. L. J. 
38, wherein on the complaint of .the husband that his wife was 
wronefully confined a search warrant upder Section 96 wm 
issued for^ the arrest of the wife and it was held that the 
accused had a right of private defence as the warrant issued 

was wholly illegal.) • - 


(mix) Shayana Ghuru Mujumdar i;. King-Emperor, 16 
G.W N, 549=15 Ind. Gas. 1006 = 13 Gr. L. J. 690 (1912). 


When, on a warrant providing for bail, a constable arrests 
a man without giving him intimation that bail had been allpw- 
^Lswho*=^ssaultedto 

hot guilty of any offence as the man was not in la,wful custodj^ 
inasmuch as the constable did not ask him whether he eon 
give the required bail. ^ 
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(ativ) Preo Lai Mukerjee v. King-Emperor, 18 C. W.N 
548 = 16 0. L. J, 427 = 24 Ind. Cas. 163 (1914). 

The petitioner was convicted under Section 353 of having 
assaulted a civil peon when executing a writ of delivery of 
possession of a share in a tank by ordering some fishermen- to 
cast their nets in a tank and catch fish for the decree-holder as 
provided in the writ ; it was held that, whatever mistake there 
^^^hr be in the procedure of the ^unsiff in giving the direc- 
tion ip the writ, the petitioner had no right of private defence 
under Section 99, I. P. C., against the peon who was a public 
servant acting under colour of his office and in good faith 



0. Madras. 

(i) In re Latchmana Goundan, 1 Weir 343 (1883). 

A Police constable who is deputed to investigate a non- 
GOgnizable case has no power of arrest without a warrant. 
Therefore a village Munsiff who remonstrated with the constable 
against such arrest and assaulted him was held not to be guilty 
under Section 353 but under Section 852. 

(ii) In re Perumalu, 1 Weir 344 (1885). 

A Magistrate gave a general direction to his prderly to 
bring to him persons found selling fruit upfit for human food 
(Section 273, I. P. C., a non-cognizable offence). In execu- 
tion of this order, the constable endeavoured to compel two 
persons to go with him before the Magistrate considering that 
these persons were selling fruit in a noxious state. The accused 
refused to go with the constable and assaulted him when he 
endeavoured to lay hold of them. It was held that the accused 
could not be convicted either under Section 363 or Section 828 
inasmuch as the order of the Magistrate which the constable 
obeyed was not a legal order and as the const^ible could not, in 
good faith, have believed that he was justified in using force to 
compel the attendance of the accused before the MagiwStrate, since 
it should be presumed that a Police constable was aware of 
the difference between a cognmable and a non-cognimble 
ofience. 

(in) Queen-Etopress u Pukot Kofcu, 19 M. 349 (1896). 

A Sub-Inspector of Salt attempted without a search 
warrant to enter a house in search of property, the illicit 
possession of which' is an offence under the Madras Abkari 
Act, and was obstructed and resisted. It was held that, 
having regard to Section 99 cf the Penal Code, even though 
the Sub-Inspector was not strictly justified in searching a 
house without a warrant, the persons obstructing and resisting 
could not set up the illegality of the oflScer’s proceeding as a 
justification of their obstructiou as it was not shown that 
the officer was acting otherwise than iu good faith and 
without malice. It had been found by the District Magistrate 
that the accused had not used more force than was required 
for the purpose of preventing the search until the requirements 
of law were fulfilled ; and he had reversed the convictions 
under Sections 147 and 863, but these convictions were restored 
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(1898)^^ Tiraehittambala Pathan, 21 M. 78 

In^ a case where a public servant does an act of a kind 
which he has no authority to do, he could not be actine in 

discharge of his _ public functions and the lawful authority 

ie<imred by Section 183 would be wanting, ■ If on the other 
liand the act of the public servant is an act of the kind which 
ne IS authorised to do, no miscarriage on his part, due to an 
honest mistake of fact, could render him liable to prosecution, 
resistance to such an act, or an assault on him in the course 
of doing the act, is punishable under Section 183 and Section 353 
respectively ; where execution was taken out and the Amin of 

the Court attempted to attach and seize certain goods in the 

possession of the accused as forming part of the assets of a 

deceased debtor ; m such a case the Amin has lawful authority 

to^take in execution the goods of the deceased though he may 

erroneously regarding a matter which did not affect the 
nature of his authority. 

(?i) Queen-Empress v. Poomalai Udayan, 21 M. 296 (1898). 

servW after 

of demand in that one 
column of the house register was not filled up. The accused 
not having paid the tax, a warrant of distrcsa vaao ' j 

and rSnS Ttr ff M by the accused and he recovered 

to filf uhohe m nmt that the omission 

« +• ?e'e of the house register was covered by 

_ection lo6, clause 1 of the Act (Madras Act V of 1884 Local 
fiords) and that thc_seryic^ of notice was regular and he 
the accused, in resisting the distraint, had mmmitted «« 
ofience^ under Sections 186 and 363. I. P. 0., inasmuch « the 

pffici ^ of his 

(vi) In m Pethah Koyan, I Weir 346 ( 1900 ), 

vaeciSSbr^effto^n^^®*^ ^on to produce his child for 
• 1 ^ to do so. Phe vaccinator then directed the 

vill^ Talaym to eater and bring out the ohild tom tS hout 

f ed ITSie took hold of a 8i»de and threat- 

oUGvl. JjO 8triK.6 SllOUldi Bnter K T4* % 

^Id that the^aceto^ 

for a vaccinator had no compulsory powers of vac(fifiation. f^ 



(tii) Dorasawmy Pillay Emperor, 27 M. 52 (1908). 

A constable who enters upon the premises of a person 
who was regarded as a suspicious character at midnight, and 
knocks on the door to ascertain if he is there, is not engaged 
in the execution of his duty as a public servant, and is 
technically guilty of bouse trespass, and the accused was 
justified in causing the slight harm which he had inflicted on 
the constable, 

{viii) Venkatappa Naidu v, King-Emperor, IT M. L. J. 
323 = 6 Or, L. J, 105 (1908). 

An Inspector acting under Section 165, Cr. P. 0., seated 
himself outside the house of the accused and sent a constable 
into the house to conduct the search. The accused asked the 
constable for a list of the articles he had come to search for 
and when none was produced, he objected to the search being 
carried out by the constable and pushed him out It was held 
that the accused could not be convicted under Section 353: 
The Inspector himself should have personally conducted the 
search, and he was not justified in sitting outside and direct- 
ing a subordinate to search, without giving a written order 
specifying the articles to be searched for. 

(ix) 1% re Bozagellaya, 19 M. L. J. 238 = 4 Ind. Cas. 1166== 
ll Gr.L. J. 200 (1910). 

A vaccinator is not discharging any duty under the law, 
when attempting to vaccinate a child against the will of its 
parents, in a place where vaccination is not compulsory * and 
so any person preventing him from doing so cannot be said to 
have committed any oflfence under Section 353. 

(as) >6 Mahomad 7 M. L, T. 386=6 Ind. Gas, 

12^11 Or. 

A constable was employed to wabch the accused, and the 
accused knew of it when he assaulted him. It was held that 
the constable was not doing anything in excess of his authority 
at the time of the assault, and the accused was rightly con^^ 
victed under Section 332. The duty need not be a particukr 
duty imposed expressly by law on the particular occasion. ^ 

{id) In re Parasurama Asari, 9 M. L. T. 1688 = Ind, €^<aa, 
881 = 11 Gr. L. J. 727 (1910). 

When at the search of accused’s house by a Head Consta- 
blS under orders of the Sub-Inspector the accused assaulted 
tho eonsta^ his entering the was 



held that the accused was guilty of au offence under Section 
353 as the Head Constable in conducting the search was 
keying the order of his superior officer, and that Section 165 (3) 
C. P. C., did not apply to the case. 

(xii) Ratna Mudali v. King-Emperor, 40 M. 1028 (1917). 

A Police officer is justified in making an arrest under 
bection 54, Or. P. 0., of a person against whom a charcre of 
living committed a cognizable .offence has been preferred, though 
thg warrant issued for the purpose had not been entrusted to 
mm; and a person obstructing and beating .such an officer 
while he is attempting to arrest the offender is guilty of an 
offence under Section 332. ' ‘ 


1?®. ^-1233, 1916 (in re Oharu Ch. Majumdar) 

was distinguished on the ground that no warrant had been 
i^ued. In that case it was laid down that Sction 54, G. 
1*. gives a Police officer personal authority and involves 
personal responsibility and the “reasonable suspicion,” “credi* 
i“^™ation must be based upon definite facts which 
the public officer must consider for himself before he acts under 

thissection; he cannot delegate his discretion or take shelter 

under the belief or judgment of another Police officer) 
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Punjab. 

(i) Ali V. The Empress, 24 P. R. 1880. 

* 

A mounted constable had been deputed to make an enquiry 
in the course of which he searched the accused's house. The 
accused assaulted him and was convicted under Section 353. It 
was held that a Police constable deputed by his superior to make 
an enquiry must be held to be a Police officer making an in- 
vestigation within the meaning of Section 379, Cr. P. 0., and as 
such authorised to conduct a search. The word officer is 
used throughout the Police Act(V of 1861) to include all per- 
sons serving in the police, and it is also to be observed that 
where the expression is intended to be applied in the Cr. 
P. C. to a superior officer, words to that effect and showing such 
intention immediately follow, e.g,, in Section 337. The mounted 
constable was therefore authorised by law to make the search, 
and as the accused assaulted him in the discharge of his duties, 
the conviction was riffht. 

o 

(ii) Chhajju Mai u Emperor, 76 P. L. E. 1903. 

The accused entered a compartment of a Eaii way carriage 
reserved for females to assist his wife who was to travel in 
that compartment. A constable of the Railway Police having 
interfered and some quarrel having ensued, the accused was 
convicted of an offence under Section 332. It was held that 
the conviction was illegal. Entry into a compartment reserved 
for females without lawful excuse is forbidden, but the accused 
had the best of all excuses for entering the carriage. The 
constable acted ultra vires in interfering, as the Railway 
Police are not allowed to do so until they are called upon by 
the Railway authorities. 

(in) Sharaf Khan t;. Emperor, 1 14 Pg L R. 1908. 

iThe accnsed were convicted of offences under Sections 225, 
332, and 224, 353. It was urged on their behalf on revision 
that a search under the Arms Act which gave rise to the alleg- 
ed obstruction and use of criminal force on their part, was 
illegal, inasmuch as it was made at night, and was not re- 
stricted to the procedure laid down in Section 25 of the Arms Act 
(XI of 1878). It was held maintaining the convictions, that a 
search by night is not illegal, and, in cases under the Arms Act 
is not restricted to the procedure laid down in Section 25 of the 
jdrins Ac^ 
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(iv) Crown v, Allah Bakhsh, 105 P. L. R. 1904 = 1 Gr. L. 
J.956. 


An excise c/tajpTOsi with the avowed object of seeing if 
ohandtb was .being manufactured, ascended the stairs of the 
house of accused No. 1, and looked into the place where accused 
No. 1 and his wife were sitting. Accused No. 1 came to the 
door, shoved him down the stairs and followed him, when 
accused No. 2 came in and hit him. It was found that the 
chdprasi was not injured in any way, The accused were con- 
victed under Section 353, It was held that the conviction was 
illegal. Accused No. 1 was justified in turning out the clmprasi 
for he was not authorized to enter the premises of the accused 
even with the object of seeing if chandu was being manufactur- 
ed. Such power is given under Section 4 of Act I of 1878 only 
to an ofiSeer of the Excise Department, superior in rank to a 
peon, who may be so authorized by the Local Government. 


I • i ' 

(a) Crown -y, Yusaf Alla Ditta, 18 P. R. 1910. 

Under section 54, Or. P. C. a police officer investigat- 
ing a charge of burglary, a cognizable ease, is empowered 
to arrest, without an order from a Magistrate on a warrant, 
persons against whom a reasonable suspicion of having .been con- 
cerned in the burglary existed, and so the persons assaulting the 
police officer while arresting them would be guilty under 
Section 332» 


: (m) Hardit Singh Emperor, 161 P, L. E. 1911 —12 Cr. 

L. L'''236-10"I^^^ 


Section 332 has to a case where canal 

offieials were assaulted' in attempting the rescue of some cattle, 
which were their own private propei’ty, tia they wef© acting 
as private individuals. 


{vii) 


eror v.' Gamah, 16 P. R. 1913. 


In a, search warrant issued under Section 100, the name 
and designation of the poliee officer or other ^rsoii ysrho was 
to execute the warrant was; inadvertantly omitted. The 

Ararraiht wa^ made over to the Assistant Court Inspector w 

by an en^rs^ent; sent it to the Sub-Ihspector of the 
Thah^i. an^ -npt to the officer for the time being in 
charge, of the Thana. When the warrant . reached 
,jth,e , was temporarily absent, and 

the H^r ^Gp^sfeetei 




the Thana, proceeded to execute the warrant.^ The wotoatl 
searched for was found and apprehended with a view to produc- 
ing her in Court in accordance with the warrant It was held 
that the accused would not be convicted under Sections 225 B. 
and 332, but under Sections 147 and 323. 

(viii) Emperor ?). Amir Khan, 183 P. L. R. 1913 = 19 P. 

W. R. 1913 = 14 Or. L.J. 141 = IS Ind. Gas. 893. 

An assault made on a public servant acting in obedient 
• to the orders of his superiors is punishable under Section 353, 
the (luestion whether these orders were right or wrong being 
immaterial in the case. A tahsil cAapmsi was sent by the 
Tahsildar to seize camels for transport. The camelmen assaulted 
the chaprasi while he was in the act of .seizing the namels. it 
was held that the camelmen were guilty of an ottence under 

Section 353. 

(ix) Asa i;. The Grown, 38 P. W. R. 1913=325 P. L. R. 

1913 = 14 Gr. L. J. 512 = 20 Ind. Gas. 992. 

A Tahsildar deputed his peon by a written order to procure 
some camels for the camp of the Settlement Ofccer. When the 
peon attempted to seize the petitioner’s camels, the latter assauT- 
edthe former and prevented him from seizing the camels. 1 
was held that the petitioner committed no offence. 

The words “ duty as such public servant ” in Section 863 
mean duty imposed by law on such public seivant, an o no 
include acte doL in good faith under colour of his office by such 
public servant. The law imposes no duty on any revenue offi- 
cial to seize animals belonging to private individuals for purpose 
of camp transport, and gives them no power taseize such ani- 
mals forcibly. Executive officers are not entitled to require 
owners of such transport to supply it ;nor ^’e the owners dec m- 
ing to supply such transport guilty of an offence by the act 
of refusal And if in protecting his property against an illegal 
seizure, the owner assaults the official making such seizui-e, he w 
protected by law% provided he does not exceed the dimits lav 
down in Ghapter IV. The words “ public servant acting in good 
faith under colour of his office, though their act may not be 
strictly justifiable by law. ” iff Section 99Eas no application to 

a ca.se where the initial proceedings and the powerjinder which 

a public servant purports to act are altogether without jurisdic- 

md me 

CKote— T he last paragraph followed Queen-Einpress a 
Mukerjee, 34 G. 320, and reference was also mad® .vO 9 ». • 

13 B. 



(a:), Attar Singh r. The Crown, 9 P. R. 1918. • 

A warrant of arrest was issued for the arrest of an abducted 
Woman in a Section 498 case. The warrant erroneously charged 
the woman herself with an offence under Section 498. A Head 
Constable arrested the wouian and was taking her away, when 
a large concourse of people assaulted and took away the woman 
from the custody of the Head Constable and inflicted crrtaiu 
injuiies on him. It was held (following K.ing- Emperor v. 
Garaan) that though resistance to the execution of the warrant 
might be held to be justifiable and Sections 832 and 225 not 

applicable, the accused were guilty under Section 1 47. 
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F Patna. 

(i) Mohini Mohan Banerji y. King- Emperor, 1 Pat. L. J, 
550 = 36 Ind. Cas. 871. 

When a Civil Court issued a warrant directed to the 
bailiff of: the Court directing him to sei 2 ;e certain goods in the 
accused's workshop and the warraut specified no day upon which 
or before which the warrant was to be executed and tlie Nazir 
oh the Court, who^soughtto enter the defendant’s house to 
execute tlie warrant, was resisted, it was held that the accused 
committed no offence. The Nazir was not the person who was 
clothed with lawful authority under the warrant to execute it. 

It he tQok upon himself tlie voluntary execution of it, the exe- 
cution so niado was not in pursuance of the warrant and was 
not lawful (37 C. 122). The warrant was also bad because 
it is absolutely blank In point of time and would operate as a 
eontinuhig authority iiidefinitely (40 C. 849). 

(ii) Jagpat Koeri King-Emperor, 2 Pat. L. J. 487. 

A Magistrate ordered a warrant to be issued against an 
accused person. The warrant was issued but was signed, not 
by the Magistrate who took cognizance of the case, but by an 
Honorary Magistrate who lived in the same town. Before tlie 

i/ 'O 

execution of the warrant the accused surrendered and was . 
released on his personal recognizance. When the constables to 
whom the warrant had been issued tried to arrest him on the t 
following day, the accused, with the assistance of three other 
persons, effected his escape. All the four were convicted under 
Section 353. It was held tliat the conviction was bad as the 
warrant, having been signed by an unauthorised person contrary 
to Section 75, Gr. P. C., was invalid ; and that whether the 
warrant was valid or not, the accused should not have been 
arrested, seeing that he had surrendered anci been released on 
his personal recognizance. A 

(in) Khidir Bux v. Emperor, 3 Pat. L. J. 636 — 49 
':Cas. 171.''' ■■ 

Where an attachment warrant is not sealed with the 
of the Court, it is not an offence to resist the attachment, ' 
a charge of rioting cannot be sustained4 
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Burma. 

• (i) Nga Nan Da . Emperor, 3 U. B. R. (1919), 176 = 54 

Ind. Gas. 577. 

^ • Accused, who was in illegal possession of opi um, was ordered 
by a-i Excise Inspector, to stop, and the latter tired two shots to 
frighten him. The accused turned round and wounded the 
Inspector with his sword. He was then caught, and while a peon 
was proceeding to disarm him, the accused wounded the neon 
also with his sword. 

Held (1) that the Inspector was entitled to arrest the 
accused and for that purpose to use all necessary means ; . 

(2) that he was not however justified in causing death in 
efiecting the arrest ; 

(3) that inasmuch as apprehension of death had been' 
caused to the accused he had a right of private defence against 
tiio Inspector which had not been exceeded ; 

_ ' (4) that the accused had no right of private defence against 
the peop after he had been caught and that therefore he was 
guilty of causing grievous hurt to a public servant in dfecharse of 
his duty under Section 333. ® 
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H. Other rulings. 

(i) Lava v. Emperor, 13 N. L. R. 87. 

In a case of a conviction under Section 3o3 it was 
heldd) where a Court has jurisdiction to order delivery of 
possession, the mere fact that it purports to do _ so _ under the 
authority of a repealed act, will not take away its jurisdiction 
nor deprive theprocess-serverof the protection which thelaw gives 
to a public servant acting under the orders of a .Court of com- 
petent jurisdiction ; (2) "that the person convicted cannot claim 
exoneration on the ground that the process-server whom he 
assaulted had no badge and was not attired in the livery which 
is ordinarily associated with the duty which he claimed to be 
discharging, if in fact the accused knew him to be a public 
servant acting in the execution of his duty as such servant ; (3) 
that su.;h person cannot claim exoneration from liability on the 
ground that the Court has passed a wrong order, if in fact the 
Court had jurisdiction to pass such order. 

" (ii) Mir Shah Nawaz Khan v. Crown, 8 S. L. R. 1 « 16 Gr. 
L. J. 15 = 26 Ind. Cas. 319 (1915). .. 

During the course of a search by an ofSeer-in-charge of a 
police station, at a place beyond the limits of his station. 
I riot, took place and the policemen were beaten. 
It was- held that in the absence of a written order of the offieer- 
in-chari^e of the police station within the limits of which the 
search took place, the search was illegal (Sections 165 and 166, 
Cr. P. C.). It was also held that in spite of the illegal search 
the police would still be justified in arresting suspected persons 
under Section 54. Cr. P. C., or attaching suspected property under 
Section 550. The accused could not be found guilty under 
Section 332 because the object of the rio5 was to resist the 
search, and in making the searches, the police were not acting 
in discharge of their duties. They were guilty of hurt and rioting 
as the police were acting in good faith under colour of their 
office (7 B. H. C. Cr. 50, 18 A. 246). 
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GENERAL REMARKS. 

are also allied to these sections 

now under consideration. 

Those sections deal with the resistance to the takino- of 
property by the lawful authority of a public servant, "the 
obstrucung a sale of property offered for sale by a public ser- 
vant and_(Section 1 86) vol untarily obstructing any public servant 
m the discharge _ ot his public function. The offence under 

tio?wbieb^ '' 7^11 iniprisoninent of either descrip- 

tion which may extend to three months or with fine which may 

extend toMve hundred ^rupees or with both. If the obstructioj 

fSl?undM° use of criminal force, then the offence 

allsundei Section 35 rj, and if hurt or ffrievous hurt 

the Sections 332 and 3.33 come into operation. 

enactt read with Section 99 (1) whicli 

enacts that there is no right of private defence against an act 

which does not reasonably cause the apprehension of death ot of 

i^iievous hurt, if done, or attempted to be done by a publ" • 

thltahttr^' ^“ 8,ood faith under colour of his office, though 

that act ^may not be strictly iustifiable by law. Stress has 

■been laid by the HiMi Couri' fif* Ali.^ii.,iA.n * n * 

r Dslin i^ A oar “ A‘'a»abad in Queen-Empres.s 

3’53 «’• Mukhtar Ahmed, 37 A. 

353, on the distinction between the words “actino- in discharvo 

duty t«t3.a4 4? ■“ 

and n finrlt-rto. i-Uoi- Uiscnaiging it at the particular tune ; 

he was actin" in o'onJ'f -fT S'^rvant wa.s resisted at a time when 

san^I tiiht fin the 

same thing as a finding that he was acting in dischar.^e of 

his duties as a public servant. uiamzai,^e oi 

In Queen-Empress v. Dalip a warrant had been issued in n 

non-eognmable case and had beL given to apartici laTconsta it 

for execution; but subsea uentl A «n™n , A ‘'Stable 

h \ .souie other coustebles wcrp 

ordered orally to proceed to another village and arreSc .uJa 
A s these constables were not actincr under sn nnfi! - 
imde under Section 56, Citp C f ^sheld thtf ffi “ 
in discharge of their dutL nffVl they were not 

eel andthel-efnret ^ '^’len they wereas.sault- 

taWheAwA S ; 

nffipA §ood faith uiider Golour of their 

ffipe, the accused bad no right of private defence and wms vniltir 
under Sections 147 and 323 ntmnee ana was guilty 
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In Emperor Muktliar Ahmed an Excise Inspector made 
an irregular search, and for similar reasons it was held that the 
accused were not guilty under Section 382 but only under 
Section 323. 

_ This distinction does not appear to have been observed by 
the Madras High Court in Queen-Empress v. Pukot Kota, 19 
M. 349, where a Sub-Inspector of Salt searched a house without 
a warrant which he was not justified in doing. It was held 
therein that the accused could not set up the illegality of the 
proceeding as a justification of their obstruction, as it was not 
shown that the officers were acting otherwise than in good faith 
and without a alice, and convictions under Sections 147 and 353 
were restored. 

The cases will now be classified under certain headings. 

(a) Madho Sonar v. Emperor, 13 A. L. J. 691, and Mir 

Shah Niwaz Khan v. Crown, 8 S. L. R. 1. 

1. . Searches: (a) 
beyond limits of 
jurisdiction 


These v, ere cases of irregular searches by a Sub-Inspector at 
a place beyond the limits of his police station. In the formercase 
it was held that re.dstance to such a search was not punishable 
under Section 353 and in the latter case (following Queen- 
Empress v. Dalip 18 A. 246) it was held that there could be a 
conviction under' 147 and 323 but not under 332. 

(b) Jagannath Mandhata v. Queen-Empres.s, 24 C. 324, 

which was the case of an irregular search by 

.(b) by Eioise ^n Excise Officer; it was held that there was 

no offence under Section 353. 


See also 37 A. 853 , referred to above. 

(c)byPolioo. ' (c) Parasurami Asari, 9 M. L. T. 168. 
Venkatappa Naidu v, King-Emperor, 17 M. L. J. 323. 


Ali r. Emperor, 24 P. K. 1880^ Bhim (Singhj. 
Emperor, 17 A. L. J. 115. Nirmal Singh r. Emperor, 42 A. 67. 

are cases concerning searches by constables. 

Intheff rst case a Head Constable searched the house under orders 

of the Sub-Insnector ; it was held that as the Head CoGstable m 
Slali thlscark wa^ 

officer, the accused was guilty under Section 353 and 
Section 1 6 $ (3 ) did not a] 
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an Inspector, acting under Section 165, 
sat himself outside the house and sent a constable into the 
house to conduct the search. It was held that the Inspector 
should have personally conducted the search, and he was not 
justifaed an sitting outside and directing a subordinate to 
search, without giving him a written order specifying the articles 
to be searched for; and therefore the accused could not be 
convicted under Section 353 for pushing the constable out after 

demanding to be shown a list of the articles that were beintr 
searcned tor ^ 

In the Punjab case it was held that a constable deputed to 
make an enquiry was authorised to make a search of a^house. ■ 

aseaich ol the house of a suspect by a Police Inspector was 
legal, and an assault on him was punishable under Section 353. 

o Singh’s ease it was held that a conviction under 

Section o32 could not stand where the police officer had failed 
to secure two witnesses to the search. 

(d) Sharaf Khan u. Emperor, 114 P. L. R., 1903. 

(0 Under Anns 


^ A search at night is not illegal, and 

a search^ for arms is not restricted to the procedure laid 

SeSbiTieS^Cr^^P^C override 

(2) Gurameeah v. King-Emperor, 16 C. W. N. 336. 

a. Warrants 
imder section 100, 

Gora Mian i;. Abdul Majid, 39 0. 403. 
Emperor v. Gaman, 1 6 P. R., 1913. 

_ ^ warrants under Section 100 Or P fl 

In the Calcutta casesdt was held that as there ^asl sped^^^ 

T1 \he P,Sh '"ere 

regular. In the Punjab case the warrant was irrevularlv 

he" unto 

oectiops 14(7 ana 323 but not undei* 2 25 B. and 332 

■ ' ■ ' ' '*1 ■ ■ . ' 





^ 3) Queen*Empre8s v, Janki Prasad, 8 A. 293, ' 

Attar Singh V. Crown, 9 P, R. 1918/ 

in warrants Jagpat Koeri v. King-Einperor, 2 Pat. L. J 

487, Khidir Bux v» Emperor, 3 Pat. L, J. 
636. . ^ 

These cases concern irregularities in the warrant itself,” In* 
the Allahabad case the warrant was initialled only, and it was 
held that, notwithstanding this irregularity, it was the duty of 
the officer to execute the warrant and assault on him was punish- 
able under Section 353. In the first Patna ease the warrant was 
signed by the wrong Magistrate and therefore invalid, and also 
it was executed after the accused has surrendered himself and 
been released on his own recognizance. It was held that the 
convictions under Section 353 were bad. In the second Patna 
case it was held that it is not an offence to resist the execution 
of an attachment warrant not sealed with the seal of the Court. 

In the Punjab case a warrant was issued for the arrest of a 
woman under Section 498 erroneouslj?' charging the woman 
herself with an offence under that section. It was held' that' 
Sections 332 and 225 were inapplicable, but that the accufed 
could be convicted under Section 147. 

(4) Shayana Churu Majumdar, 16 0. W. K 549. 

. , In this case a warrant with bail was 

bair ^de- i^ssued, but the arrest was made with ut bail 

manded. being demanded ; it was held that the persons 

who assaulted the constable committed no offence. . > 

(5) Chundar Coomar Sen v. Queen- Empress, 3 0. W. N. 605. 

Tafazzul Ahmed u Queen* Empress, 26 

3. Absence or p ^ • 

warrant. uoU, 

There can be no conviction in the absence 

of the warrant or of secondary evidence to prove its contents. 
But if it is proved that the accused themselves tore up the war- 
rant, it may be presumed that the warrants were regular (16 0. 
W.N. 336; 39 0.403). 

. (6) (a) Queen-Empress £c. Dalip, IS A. 

6, Arrests witli- 04,^5 

out warrant, : . 

(a) Nou^coguiz- 
able byjpolice, 


re Perumalu, 1 Weir^S 
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Iti rfi Latchmana, 1 Weir 348, AMool Karim v. Emneror 

4 0. L. J. 92. ^ ^ ’ 

!?' 

A Police ofBcer has no power to arrest in a non-coo-niz- 
able case withoiit'a warrant, and resistance to such arrest is 
not punishable, even tliough the constable was acting under 
the general orders of a Magistrate (as in 1 Weir 344), ora 
warrant had been issued but had been executed against other 
persons (as in the Calcutta case), 

(6) Emperor v. Gopal Singli, 36 A. 6. 

(b) Cognizable Ratna Mudali v. King-Emperor. 40 M. 1028. 

oiien.es by police. Charn Ch. Majumdar, 20 C. W. N. 1233 

cited under 40 M. 1028. 

Crown V. Yusaf Alia Ditta, 18 P. R. 1910. 

A Police officer under Section 54 lias power to arrest 
without warrant a person whom he has reason to believe has 
committed a cognizable offence. If he knows that a warrant 
has been issued, though it may not have been entrusted to him, 
this will amount to credible information (see 40 M. 1028 ; 36 
A. 6); but the reasonable suspicion and credible information 
must be based upon definite facts which the police officer must 
consider for himself (20 C. W. N. 1233). 

(c) Jaf.ar r. the Emperor, 14 A. L. .T. 789. 

(c) Arrests by p , . P, „ /-h 

(Jhankidars. l>olai De v. Emperor, 3.5 C, 3()1. 

In the Allahabad ease it was held that the Chaukidars 

were not members of the police force and had no authority to 
arrest on suspicion es the Act under which they had been 
appointed had been repealed j and in the Calcutta case it was 
held that under the Bengal Act V( of 1870 a Duffadar was not 

empowered to arrest athief, if the theft had not been committed 
in his presence. 

(7) re Rakma;ii,' 9 B. 558. 

(7) Impressment of E“peror v. Amir Khan, 183 P. L. R. 1913. 

^ Asa t’. Crown, 38 P. W. R. 1913. 

In the Bombay and second Punjab ease it was held that an 
assault on a person' who had been ordered to impress transport 
IS not an offence as the order was ah initio illegal and ultra 
ytres, A similar finding was given in Pershadi Das r. Baljit 
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Singh, 14 Cr. L. J. 409 = 20 Irid. Cas. 233, where certain Tahsil 
peons forcibly^ seized for military purposes a bullock cart not 
let on hire. 

a ^ \ as held in the first Punjab case, where it 
was held that an assault made on a public servant acting in 
obedience to llie orders of his sv.periors is punishable under 
Section 353, the question whether those orders were right or 
wrong in the case being iiximaterial. 

It seems impossible to reconcile the two Punjab ruling 
Obeying an un- and Asa V. Crown is in accordance with the 
avuhorised order. Bombay ruling, and appears to be the more 

correct of the two. It is in consonance with the theory that 
a person cannot be said to be discharging a public function, 
if he is obeying an order which is illegal and ultra vires. This 
iheoiy was followed in Queen-Empress Tulsi Ram, 13 B. 
tdS and Emperor v. Radhe Lai, 29 A. 2’72, in both of which 
i;ases the Collector had issued unauthorised orders to suhordi- 


(S) Emperor -D. Diwan Singh, 244 A. W. N. 1885. 

(&) Ciril warrants V- Narbade.sliwar, 27 A. 491. 

traln'^property!'* Mukevjee V, King-Emperor, 18 C. 

W. N. 548. 

Rajani Kanto Pal r. Etupex’or, 5 0. W. N. 843. 

Abina.sh Chandra v. Ananda Chandra, 31 0. 424. 
Queon-Empress V. Pooraalai Udayam, 21 if. 296, 
Queen-Empress ■y. Tlruchittambala, 21 M. 78. 

Mohini Mohan Banerji v. King-Emperor, I Pat. L. J. 550. 
Sheikh Kasur r. Emperor, 37 C. 122. 

Subed Ali v. King-Emperor, 40 C. 849 (see below). 

Lava u Eixiperor, 13 N. L. R. 87. 

A trifling irregularity such as an omission by a Tabsildar 
to make an endorsement (244 A. W. N. 1885) ; or omission to 

comply with theprovisionsof Section 82, Civil P, C. (Order 5, 
Rules 19 and 20) t27 A. 491); or a trifling omission in the previou.s 
demand for a tax (21 M. 296), is immaterial. But t^he. exeeutipn 
of ,y warr{mt after the espir^ Of the date given qu. a 
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0. 424) or of « warrant whict w.sabsolutoly blank in ooint „t 
.me (1 Pat L J, 550 ; 37 C. 122) ie not valid and re iCee to 

LSrsIr ‘ P«mah.bira“dS 

addressed to a bailiff and i« eKeeuto.1 
by the N^ir, such ea^ecutiou is not lawful (1 Pat L J So ^ 

80 also when a warrant was addressed toa Naib N^ir' undiv 
Section 4o of the Bengal Chauki ari Act it vyas hi n f, 5 
only that person who is named in the warrant ^ 

execution can lawfully execute it (37 G. 12V). with 

issued bv^rp^ -fn K^“g-E»>peror (40 0. 849) a warrant 

■ Sr o) the cLr.*2ircd1ftot:n‘;,"‘r 

held that the fact that the warrant war bdreseed to^the^Lr^ 
shows that it is the ner on whn or>f.,ln “ tbe bailiff 

is authorised h,r . *^ctually made the seizure who 

Inthnrlf f It, namely the peon, who has derived h « 
author ity from the Court and not from the Nazir whr, e,-, 1 
it, and the execution bv the rtAra,, who endorsed 

‘ bailiff ' =hrv.,m 1 I ^ Che peon was lawful. “The term 

Rule 25, C. P C "'Ihows tliat''^ 

ofiicer entrusted’ wtHh^e^^^^^^ 

clear from the tsrm« ef !) of the process and it is 

the Nazir but it is the pera.” 

against whom it is is.«ued wishes to see if- Ti P®'’®'on 

rant (5 C. W. N. 843; 37 C ^ 

the faLlt.urUVSoifeou^^^^ attachment; 

justify resistance or assault good-s would not 

be' justified on the <^ToaZ tfll ft n^’ «or can such action 
order if the Court had inr^sd; f ‘ a wrong 

the ground the such order; nor on 

if the issue of the warrant ILe 1. f ^ ''epealed act 

the peem was not":^;;S,^ 

knew him to be a nnhlie a.?..,,,. 4 uadge, it the person 

as such public servant (13 N. l! his duty 

Vaccinators. '^^“So^^udMuchiu. Emperor, 3 0. W. N. 027. 

In re Peth ^ ^ ’ 

/n re Pethan lWan, 1 Weir 

■ V Where vaccination is not com mil -i. • « 

resist or mildly assault « -.ro “P“^®0’^y', lit is no offence to 
to vaccinate a* child » f attempts forcihlv 

' ■ ®Wd against the will of the parents/^ 
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(lO) Meliarban Singh v. Emperor, 9 Ind. Gas. 669 (All.) 

Unauthorised action Doraswamy Pillay t;. Emperor, 27 M. 52. 
of officer. Chajju Mai 'r. Emperor, 76 P. L. R. 1903. 

Crown V, Alla Baklish, 105 P. L. E. 1904. 

Lilia Singh v. Queen* Empress, 22 C. 686 Osee below). 
The firs D case was o£ a m'llgwzar holding an enquiry which 
was nob one of his legitimate duties ; in the Madras case a 
constable entered on the premises of a suspicious character and 
knocked on the door to ascertain if he was there ; the first 
Punjab case dealt with Railway Police acting without inwStruc- 
tions from the railway officials; in the other Punjab case an 
Excise chaprassi, without authorisation, entered a house to see 
it chrmdu was being manufactured. In the Allahabad case a 
constable attempted to enforce an expired order about posses- 
sion of lathis. In all these cases it was held that the accused 
were justified in inflicting slight harm or comihibting a trivial 
assault. 

In the Calcutta case the conviction was under Section 186* 
It was held that the public functions contemplated by Section 
186 mean legal or legitimately authorised public functions, 
and they cannot be taken to cover any act which a public 
functionary might choose to take upon himself to perform. 
The case dealt with the function of a patwari arising under 
the Estate Partition Act (Bengal Act XIII of 1876). 

(11) Queen-Empress v, Ross, 22 B. 746. 

, ,, , , Emperor u. Thave Issaji, 13 Bom. L. R, 635‘ 

Authorised actions. \ i i n nr t* m ' 

re Mahomad Yakub, 7 M. L. T. 886. 

Da u Emperor, 3 U. B. R. (1919) 176. 

. In the first case a Police Inspector entered the enclosure at 
the Poona race course; in the second a Sub-Inspector 
Excise searched a man for cocaine, and in the Madras cash a 
constable Was ordered to watch a man* In the first two cases 
the convictions were under Section 353, and in the third under 
Section 332. The fourth case deals with the arrest of a man 
in illega] possession of opium. 

(12) HaMit Singh t;. Emperor, 161 

Officers suiting as These sections have no appUcatiom 
•lf>nvate iMividu^^^ where public servants are actin 
individuals, A where canal officials attempt 
^|rivate^:;nattle.;'^^' :/ 





RIOTING. 

d,8ig“edt° uXr£a^,,,ml,fj°if°n “®“ P«»™» » 

w'l u Et^‘;t‘'r'“' " “'Tf “™"‘''“‘ 

the Government nf nnx Government of India, or 

ernor or anv nnbhV Presidency, or any Lieutenaut-Gov- 
teiaoi oi any public servant m the exercise of tlie l-iwf‘ni 
of such public servant ; or ot uie lawful power 

2nd. To resist the execution of anv law m- oi->,r i i 
process; or law oi any legal 

To corn mi t any mischief or f 

other offence ; or isomer oi uiminal trespass, or 

Atk. By means of criminal force or almw ..p • • , 

force, to anv nerson to (--ii.,, i i. • ® “ onmiual 

perty, or to deprive any person^ orSie^^enioXmit'o^^^^ 

tte ut%r,iot „Ti? “■ ?'“■■ 

<» supposed S Tr “Jav-ent, or to enforce .ny right 

foree^to eonLr^“® cnminal, force or show of criminar 
to do /'y P«*raon to do what he i.s not levally bouiKl 

to, do, 01 to omit to do what he is legally entitled^ to do 


i/xplanation.-— All assembly which was nnt mil e 
vmeii it assemhW] nvoir was not iinlawfu 

assembly. ’ ^ \ become an unlawfu 

„n a tieiug aware of the fa ets «ri, • v 

render any assembly an unrawful assemhly ntenWntall • - 

that a^embly, or continues in it, is to be a ^ 
unlawful assembly. >«tia vo ot a member of an 

146. Whenever force or vinlpuftn u, i i 

unlawful assembly, or by any member (hw f 

of the common object of suclfassembly every°m JmbS'^'’“^‘''y 

assembly is guilty of the ofEoncc 0 / rioS ^ ^ ™ ' 

; ;14y Whoever, 

punished With iinDrisoiTin i shall 

wiucii may exLend to two years or with; 


148. . Whoever is guilty of. rioting,- being v ai-iiipd , 
with a deadly weapon, or with anything which, used as a 
weapon of offence, is likely to cause death, shall be punished, 
with imprisonment of either description for a term which • 
may extend to three years, or with fine, or with both. 

» 

149. If an offence is committed by any member 
of an unlawful assembly in prosecution of the common object of 
that assembly, or such as the members of that assembly knew 
to be likely to be committed in prosecution of that object, 
every perse n who, at the time of the committing of that 
offence, is a member of the same assembly, is gaiilty of . thiit 
offence. 

152. Whoever assaults, or threatens to assault, or 
obstructs, or attempts to obstruct, any public servant in the 
discharge of his duty as such public servant in endeavouring’ 
to disperse an unlawful assembly, or to suppress a riot or 
affray, or uses, or threatens to use, criminal force to such 
public servant shall be punished with imprisonment of either 
description for a term which may extend to three years, or 
with fine, or with both. 

163. Whoever malignantly, or wantonly, by doing 
ahythxng which is illegal, gives provocation to any persoix, in- 
tending, or knowing it to be likely that pueh provocation will 
cause the offence of rioting to be committed, shall, if the 
offence of rioting be committed in consequence of such pro- 
vocation, be punished with impiisonment of either 
for a term which may extend to one year, or with fine, or 
with both ; and if the offence of rioting be not committed, with 
imprisonment of either description for a term which may extend 
to six months, or with fine, or with both. 

154. Whenever any unlawful assembly^^^^ riot 
takes place, the owner or occupier of the land upon which such^^ 
Unlawful assembly is held, or such riot is committed, and 
any person having, oi; claiming, an interest m such land, shall 
be punishable with fine not exceeding one thousand rupees, if 
he, or his agent, or manager, knowing that such offence is 
being or has been com mi tted, or having reason to belie ve it 
is likely to be committed, do not give^^ t^^^ earliest notice there- 
of in his or their power to the principal offi^ nearest 

Police station, and do not, in the case of having 

reason to believe that it^ w^ to be committed use 



’tj'fl 


prevent it, and, in the event 
' nr. V do not use all lawful means in his or their 

power to disperse or suppress the riot or unlawful assembly 

/a riot is , committed for the 

Pier of’a^vTan^^ the owner or occu- 
pier ot any land respecting which such riot takes place or who 

tS IJIS? /i“ f‘° "f- ” ““OPW or 

wTth finrff Ir such person shall be punishable 

believe that such rW^wT^^f' T , having reason to 

TinlrfurLi was likely to be committed or that the 

likely to be held, shall not respectively use all lawfu m!Ls 
his or their power to prevent such asLnbly or riot from taK 

ing place, and for suppressing and dispersing th^same, 

156. AVherever a riot is committed for the benofif 

tlierpfrnm fKc. «/ ^ ^ ^ny benefit* 

taeretrom, the agent 0 of such ner^on 

pumshable _ with line, if such agent, or manager, havino- reason 

to believe that such not was likely to be "ommitted^'nr fS 

the unlawful assembly by which such riot j ^ 

likelv fn h« Imiti cu„u a yot was committed was 

to nrevent Weans in his power 

suppressing and dispersing the same. ^ ^ 


Introductory Remarks. 

will “r siTAct ^ 

Howden in M.d»t Khan Empresi”6f T k fssT wh“.- ° 
he discusses and explains Section 149 ' > wheiein 

^ . ‘V The sp^^^ object of Section 149 is to render ths 
of an offence committed by one ( or mnr-A v a/ ' r 

imputable, mrfer the stated conditions, to a ■pSTwhPh'® 

not committed that offence, or been 

abstted the commission of that toffence 

«t«.l offead» to be pnniS, nSihetond to, TYt 

but distinct ptoviaionaTSl* to 8^^ 

^tione deamng and punishing abetment The foLTftoJn 
of sections deals with a criminal act don p b,, ■ gtopp 

Ointly m.d ^ the tospensihiKt, 




coiiinlission* The soctions OiS to s^botniont diss;! witli tli6 res** 
possibilities of abettors, both for the offence abetted and, under* 
stated circumstances, for other offences committed by the person 
abetted. It is a reasonable presumption that the special pro- 
vision in Section 149, dealing with a cognate matter, should be 
in harmony „ with the general provisions of the Code to which 
it is supplementary, and I think it will be found that it is so.” 

'The next step is to ascertain the meaning of the terms 
employed in Section 149. 

Unlawful assembly’* is defined in Section 141. The 
(quality of unlawfulness attaches to an assembly if the common 
object is of any one or more of the descriptions contained in 
the 5 clauses of that section* Member of an -unlawful assem-’ 
bly ” is defined in Section 142. 

An examination of Section 141 will show that every 
object, as ther e defined, involves the commission of an 
offence either as the common end, or as a means to the 
common end. 


In clause 3 the common object involves contemplation of 
the commission of some specific offence as an end. In clauses 
1, 4 and 5, the common object involves contemplation of the 
commission of the offence of using criminal force, or .assault, 
as a means to the common end. In clause 2 the common object 
is to resist the execution ofany law or of any legal process. 
This last common object necessarily involves contemplation 
of some offence as a means to the common end, if the resistance 
offered be not itself, as it may be, a specific offence (e.g.. Sections 
173, 183, and 186, 1. P. G.). 


It^ follows that an unlawful assembly as defined in the 
Code, is an assembly of persons each and all of whom con- 
template either the commission of some specific offence as their 
common end, or the commission of some offence as the means 
to their common end,— such offence, in cases hot provided for 
in clause 'S, being the use or show of criminal force and in 
cases falling under clause 2, this or some other off ence. 

It may he explc^ined here that a person who conteni* 
plates the commission of a specific offence, whether as an end 
as a means, necessarily contemplates ah attempt to commit 
that offence, and also the copamissibn of any minor offence 
inyolyed in the greater, offence, ahd an attempt to ebmmit any 
minor offence......... ...... It seems unquestibhabie that tile 

Lej^datpre,' wh(^^ e3^pres^ion ■^commcm object ” ih 



Section 149 and elsewhere, means “common object” formulated 
in one of the manners described in Section 141 (see Section 7), 
and that it may be reasonably presumed that the Legislature 
expects a Court interpreting or applying the Code, in respect 
to members of an unlawful assembly, to express the ascertained 
common object of the assembly in terms of one of the 
numerous formula supplied in Section 141. 

The definition of an imputable oifence, the offender 
and the accused being members of the same assembly at the 
time of its commission, is a definition comprising two 
branches, that is (1) an offence committed in prosecution 
of the common object of the assembly; or (2) an offence such 
as the membei-s of that assembly knew to be likely to be 
committed in prosecution of the common object. It is not, I 
think permissible, unless the section cannot otherwise be sensibly 
construed, to ignore the word “ or” or to construe it as “and” 
as proposed by Jackson, J., inSabed Ali’s case (11 B. L. R.347). 
The section can, as that case shows, be construed treating “or ” 
as a disjunctive, though in none of the judgments does any 
Judge seem to have succeeded in putting such a construction 
on the section that an ofltence falling within the first branch 
could not fall within the second branch of the definition. 

But it seems to me that the .section is capable of being 
so construed that no offence can, properly speaking, fall within 
both branches; that the first branch refers to and includes all 
offences mf which, when committed, it can be said that their 
commission was necessarily involved in the execution according 
to the proposed means (if any) of the ascertained common 
object expressed in terras of Section 141; and that the second 
branch refers to and includes some but not all of the offences, 
which, not being necessary to be committed in the sense just 
stated, may nevertheless be committed by a person engaged 
in prosecuting the common object, and acting with that purpose; 
na<mely, those offences of which, when committed, it can be 
said that they are such as were to the knowledge of the mem- 
bers of the assembly likely to be conimitted.... ...... 

The words “offence committed by a member of an 
unlawful assembly in prosecution of the common object” appear 
to be open to only three interpretations, viz. t-— 

(1) An offence committed by a member of the unlawful 
assembly when enga,ged in prosecuting the common object 
without regard to the circumstance whether such offence is 
committed by him with the purpose of executing that object. 
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(2) An offence committed by such member when engaged 
in prosecuting the common object, the offender acting with the 
purpose of executing that object, without regard to the circum- 
stance whether the commission of the offence executes or 
tends to execute that object. 

(3) An offence committed by such member when engaged 
in prosecuting the common object, the offender actmgwit 
the purpose of executing that object, and the commission o 
the offence executing or tending to execute that obi ect. 

On the first view it can hardly be said that the offence 
is committed in prosecution of the common object, when the 
common obiect is not prosecuted thereby, even as regains the 

intent of the offender..... ..A, an honest man, and B a 

nickpocket, are members of the same unlawful assembly, the 
LmLn object being by show of criminal force to overawe a 
public officer. While both are thus enpged^B picks A a pocket 
It would be almost ab-surd to say that this offence of the^ 
was committed by B “in prosecution ot the common object 
and was therefore imputable to A, whose pocket was picked. 

I think therefore that no offence can be said to be com- 
mitted in prosecution of the common object unless ^ is at le^t 

committed By the offender with the purpose of attaining the 
GQmmori object. 


An offence committed by a member ot an unlawful a^em 
blv acting with the purpose just mentioned, inay, I think, 
Properly be said to be committed in prosecution of the common 
object, whether or not the commission of the offence executes 
wlSds to execute the common olgect. For in this case the 
IjL is prosecuted .s regards the inteuf on » 
offender, even though it be not prosecuted m the result of 

hisactions. 

in accepting this, the ^cond view, aa to 
true interpretatto lies into of opposmg^ i^ 

alternative branch of the ffe jntion of 

T'he opposed branches would then be an offence committe . 
ibv such member, acting with the purpose of executing e 
Sn^n oMect, or an ofttoe committed by such ^member not 
nirfincf with such piitpose, but such as the members of to 

to b. committed by a member 

'■ acting:' 
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^The first branch of the definition interpreted as above 
suggested would lead to serious injustice. 

Suppose, for instance, a crowd seeking admission into a 
budding on some great occasion, and an entrance guarded by 
a single p. liceman who is the sole obstacle to a free entrance 
Suppose that sis members of the crowd nearest to the policeman 
are connected by the ascertained common object of enteriniy 
le budding by this entrance by use of criminal force to the 
policeman, that IS, by forcing him out of the way. One of 
le SIX suddenly produces a revolver and shoots the policeman 
dead, thereby committing the offence of murder. On the 
interpretation under consideration fas also' under the first 
interpretation) the other five members of the unlawful assembly 
are all guilty^ of murder, and must be hanged or transported 
for life, notwithstanding that it be proved that they wL all 
strangers_to the fith member, and did not know that he had a 
pistol and that the act was so sudden that no one could prevent 

There is no similar diflSculty attending the third suggested 
inte^retation. Here the common object is prosecuted both in 
the intention or purpose of the doer, and in the result of his 
. opposition between the two branches of the 
branched ^ ^^so complete, and no offence can fall under both 

should have in the first branch “an offence committed 
by a member of an unlawful assembly engaged in prosecuting 

such^°ST with the purpose of executing 

such ^object, the commission of which offence executed or 

tended to execute the common object.” In the second branch 

we should have “au offence committed by such member, acting 

with auch , purpose, the commission of which did not execute 

^mmon object, but which offence waa 

assLSv'^fn W to the knowledge of the members of the 

sS plSpose!’^ 

•+i. ^^ts interpretation the test whether an offence is “com- 
mitted m prosecution of the common object” is, whether the 
common object prosecuted in fact as well as in the intention 

W is the case, 6v6iy who is 

engaged ^ m prosecuting the same object may well be held 
g^ty of _an pffen^ which^^ f^^^^^^ fulfil the object 

which he is himself engaged in prosecuting. It must however 
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be clearly understood that no otfence executes or tends to 
execute the common object, unless the commission of that offence 
is involved in the common object. 

When this is not the case, the offence com tni tied, not 
being committed in prosecution of the common object in its 
strict sense, may yet fall under the second branch, and, if it 
be such as the members of the assembly knew to be likely to , 
be committed by a person engaged in prosecuting the common 
object and acting with the purpose of executing it, may fairly 
be imputed to the other members of the assembly. 

Thus in the illustration 'ast given, upon the interpretation 
now under notice, the offence of murder is clearly not 
'‘committed in prosecution of the common object.” The aseer' 
tained common object is to clear the way, by means of criminal 
force, of the policeman. The means actually employed, though 
used with the intention of clearing the way and so far effecting 
the object, are not the means involved in the common object, 
as the offence of murder is not involved in the offence of using 
criminal force. The offence of murder would not therefore be 
imputable to any other members of the assembly under the 
first branch. It would be imputable under the second branch 
only if it was known to the members of the assembly that 
murder was likely to be committed by a person engaged in 
prosecuting the common object, and acting with the purpose 
of executing it. Having that knowledge, they would be j ustly 
responsible for the act of murder, but not otherwise. 

On this third interpretation the full text of the definition 
would run thus:— 

-‘If an offence committed by member of an unlawful j 
ass^nibly is committed in prosecution of the common object, or, | ^ 

not being committed in prosecution of the common object, is { 
such an offence as the members of the assembly knew to be ; 
likely to be com mitted in prosecution of toat This is | 

a form of speech which seems quite intelligible if the expi^ssion i 
“in prosecution of the common object ” be undpstood in the | 
special and narrow but legitimate sense above given to it. 

branch of the definition in Section r49 cleariy 
indicates that offences not likely to be cominitted in proset^u- 
ting Hie common object, aM^^ to be 

mitted but not known to be likely, are to excluded 
mputable offen^^^ This being so, the natuM ihfereime f ro 
Hie that only those 



offences are to be imputable under the first branchi the commis- 
( ® necessarily contemplated by the members 
jofMe assembly by reason of their entertaining the common 
I object, that is to say, offences which the execution of the 
I common object by the_ means (if any) proposed necessarily 
involved.^ This would include attempts to commit any offence 
involved in the common object, either as an end or a means to 
the end, and would include, when the common object involved 
as^ an end or means to an end an offence including one or more 
minor offences, the commission of any such minor offence, and 
attempts to commit any such minor offence. 


Thus suppose the ascertained object of an assembly to be 
I to cause grievous hurt to A and his supporters, the offence’ of 
attempt to cause grievous hurt, of causing hurt or attempting 
to^ cause hurt, of using criminal force or attempting to use 
enramalfoiee to A or any of his supporters, if committed, would 
all be offences imputable under the first branch, but not 
^culpable homicide or murder, though these latter offences, if 
committed, might be imputable under the seconud branch 


mie second branch of the definition of imputable offences 
calls tor further observation. The question under the first 
branch practically is “did execution of the common object by 

he means (if any) proposed involvb ebranSission of the offence 
actually committed?” 

The question under the second branch is not “did the 
members of the assembly know that the particular offence 
a^ually committed was likely to be committed ” nor “did the 
offenders know ^ that an offence of the same kind (that is the 
.same 9^i) jirith ^ the offence committed was likely to be 

’ +1, ^4“-^ M members know that, an offence of the 
sftjpo-kma, t^ species, with the offence committed 

WM likely to be committed?” The distinction is of verycon- 
iSiderable importance. 


.instance suppose the common object of an assembly tc 
be, as m the last illustration, to cause grievous hurt to A and 
IS supporters, and B is killed by an act amounting to murder 
the is not ^whether the members of an assembly knew 

Ww^f rt murdered, nor whether they 

^ w it to be likely ^that homicide (the germs of 

which murder is a species) would be committod. but whether 

mw&r would be committed 
™ and Pontifex, JJ., in the 

of Sabid All (11 B. L. R. 363, 367'>. 
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Lastly the irapoi-tance of the expression '•'knew to be 
likely to be committed ” must be prominently n6ticM“. The 
expression imports at least ap exgeetatipn foupded, upon facts 
kppwp to ,all.^ of the assembly, that an offence of a 

particular kind committed would l>e committed; something 
more than a speculation that such an offence might happen to 
be committed (see Pontifex, J., page 354). 

The Code was specially framed with_ regard to the 
circumstances of this country, and the Legislature must be 
presumed to have known that riots on a large scale, sometimes 
accompanied with loss of life, were not unfrequcnt. It is 
antecedently improbable that a Legislature, which enacted 
Section 460 of the Code, intended that all persons engaged in • 
a riot should be punishable with death for an act of^ murder 
in which they were not individually concerned, otherwise than 
i upon strict proof that they knew that murder was likely to 
be committed. But bearing in mind the definition of murder 
and the extreme difficulty, as pointed out by Phear,J., in 
Sabid Ali’s case (page 358), of proving that an assembly 
of persons regarded collectively knew that murder as distinct 
from culpable homicide was likely to be committed, the pro- 
vision in Section 149 becomes intelligible. In Section 460 the 
Legislature has used the expression “ voluntarily causing death” 

(cf. Section 30, 1. P. C). This expression renders it unnecessary to 
determine whether the act of homicide amounts even to 
culpable homicide, still less whether it amounts to murder, 
while the punishment awardable is that prescribed for the highest 
degree of culpable homicide not amounting to murder. Jn 
Section 149 it appears that, to render a person liable under 
the second branch of the definition to the punishment for . 
murder, it must be proved, not merely that he had reason to . 
believe or even had knowledge that death was likely to be | 
caused, but that he and the other members had knowledge | 
that death was likely to be caused under circumstances constitut- f 
|ng Ihe act of horni^^^ of thehighest degree, ; 

lhat is amounting to murder, a knowledge which, if it be capable 

of proof, is certainly extremely difficult of proof. 



Empress! 22^ Jahruddin t;. Queen- 

“We do not think that either of the fwn /r\ 

Sabed AH ; and Hari Singh v. Empress' SOL R ^ 

down .ny hard and fast ?ule appliSSe to S'l case^’ '’UPt 

the two cases was decided with reference to its own facts a 

muJ r‘so deddT T“l “PP'*"**”" sition K8 

tbA A dealing with such cases while on 

nersons tlllTtl’ i!® for the protection of accused 

tiorwffcb o^ not merely by reason of their assocta 

criminally liable for offences committed by their assod!£es^tff f 

Sed o?thIotb“"T" nor knew to be likely to be com! 
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Bombay, ■ ' 

♦ . *1 

(i) Keg. u Ganu, Eat. Un. Cr. C. 99 Q875). 

Actual participation in violence is not necessary to convict 
a person of rioting. Those who encourage by signs, symbols, 
or shouts, the unlawful object of the assembly are also 
rioters. 

(ii) Queen-Empress 'y. Narsang Pathabhai, 14 B. 441 

(1890). 

The third clause of Section 99 must be read with the 
first clause of 105. The right of private defence of property 
commences when a reasonable apprehension of danger to the 
property commences. Before such an apprehension commences, 
tlie owner of the f roperty is not called upon to apply for 
protection to the public authorities. The apprehension which 
justifies a recourse to the authorities ought to be b^sed on some 
information of a definite kind as to the time and place of the 
danger actually threatened. 

Accused No. 1 received information one evening that the 
complainants intended to go on his land on the following day 
and uproot the seed sown on it. About 3 a.m. he was 
informed that the eomplainants had entered on his land and 
were ploughing up the seed. He at once proceeded to the 
spot, followed by the other accused, and remonstrated with 
the complainants. The complainants, without paying any 
attention to his remonstrances, commenced an attack on the 
accused. In the fight which ensued, both sides received serious 
injuries, and one of the complainant’s party was killed. It 
was held that the complainants being the aggressors, the 
accused had the right of private defence both of person and 
property, and that in the exercise of this right, they did not 
inflict more harm than was necessary. 

It was also held that the accused were not bound to act 
on the information received on the previous evening, and seek 
the protection of the public ^ authorities, as they had no 
reason to apprehend a night attack on their property. 
(Followed :—Birj6o Singh V. Khub Lall, 19 Cal. W. K. Gr. 66. 

In re Shunker Singh, 23 Cal. W. R. Cr. 25. ' ^ 

Queen V. Sachee, 7 Cal. W. R. Or. 112. 

Ganouri Lai Das v. Queen -Empress (16 G. 206) was 
distinguished on facts. Followed in Pachkauri v. Queen- 
empress,' 24 . 686), --; 



('iti) Queeu-E£npre.ss 

(1892). 


Baria Punja, 17 B. 260 (F. B.) 


When a prisoner is convicted of rioting and hurt, and 
conviction for hurt depends on the application of Section 149 
it is not illegal to pass two sentences, one for riot and one 
for hurt, provided the total punishment does not exceed the 
maximum which the Court might pass for any one of those offen- 
ces. When however the accused is guilty of rioting, and is also 
found to have himself caused the hurt ho may be punished 
both for rioting . and for hurt. In such a case the total punish- 
ment may legally exceed the maximum which the Court mivht 
pass for any one offence (followed in 8 P. R. 1895). ** 

(iv) Queen-Empress v. Kahanji, 18 B. 758 (1893). 

^e mere chance of a provocation by an illegal act is 
sufficient to justify the conviction under Section ^53 The 
section moreover requires that the provocation given by the 

commission of an illegal act must be given malignantly and 
wantomy. j 


Malignantly” implies a sort of general malice. 

(u) Emperor v. Krishna Rao Narayan Rao, 5 Bom. L. R. 


S^tion 149 is not intended to subject a member of an 
unlawtul assembly to punishment for every offence which is 
committed by one of its members during the time they are 
in the prosecntiou o.t the eonaxnon object. In order 
to bring a case within the section the act must be done with 
a. view to accomplish the common object of the unlawful 

f «st be proved that the offence was one 
which the accus^ knew would be likely to be committed in 

prosecution of the cdmmon object. 

(w) Emperor 17. Gulam Hoosain, 11 Bom. L. R 849 -3 Tn/l 
Gas. 958=10 Or. L. J. 427 (1909). ~ 

. pJ*^se4 to S^tion 141 is meant to prevent the resort to force 
m vindication supposed rights. It makes a distinction 

dismt^ ckim^”^^^^^ claim or an ascertained right and a 

ivii) Emperor u. Beehun Anop, 40 B. 105 (1915).^^^^^^^^ ^^^^^^^^^^^^ ^ ^^^^^^ 

The right of private defence cannot be Successful! v inirrtlr 
^ by mea who vduatorfly doUberaWy “ 




with thoir enemies for the sake of fighting, as opposed to the 
case where men are reluctantly forced to use violence in order 
to protect themselves from violence opposed to them (followed ; 
35 C. 368, at page 376). 

(viii) Emperor v. Hari Bijal, 17 Bom. Ii. E. 906 3 Bora, Cr, 
0. 118 (1917). 

A gang of persons, making preparations to commit a dacoity, 
was discovered in the limits of a certain village ; and was 
pursued by villagers who seized and arrested the two accused 
who were members of the gaag,. Shortly afterwards a dacoit 
at large fired a gun and killed one of the villagers. The accused 
were tried for murder under Section 302 read with Sections 149 

and 34. 

It was held that the accused were not guilty of murder, 
for, the separation of the two accused from the gang having 
been prior to the murder, there could be no common object 
and neither Section 149 or Section 34 applied. In so far as 
the common object of the unlawful assembly had been originally 
to commit dacoity, that object at the critical time must be taken 
to have been abandoned ; and the two accused being by force of 
circumstances separated from the gang, the subsequent murder 
committed by one, who still remained a member of the gang, 
ought to be regarded in fact as an independent and isolated act 
for which the two accused could not be held liable, 



B. Allahabadl. 


21g 


. W Empress v. Bandho Singh, 28 A. W. N. 1881 • 
Empress v. Bahadur Khan, 28 A. W, N. 1881 : 

1. i;i t were charged with riofmo* t. t 

should be given a separate trial. faction 

P«landhar, 1 60 A. W. N. 1889 

In'pO parties to a riot cannof L • • ti 

lor noting. Each party should be tried separately ^ 

(^^^) Empress®. Gattu, 32 A. W, N. 1888 

A fight took place between the two parties • the • 

blows at the hands of one or more S fi received 

which was not diseased, wa- ruptured st f spleen. 

It was found that each of the five accuself / ‘ caused. 

been a member of an unlawful a.ssembTv 

the death of the aceuspd Tf i was responsible for 

should hare be«. coSLth „nl i '*.- 

ahd that the »ntea«e of three 

/„V1 T? ™°^™s Were inadequate. 

A iieJl!'’”f '" ® ■*■• 0881). 

whieh have eao2d“lev o™ hLT”“f’ , »« 

ofleace of '“7“* Puoiehed for the 

hurt. A riot is part of the otheJ ofeMern”* f 

medent to their eommission eonverHnv^W 
have hem a nrere oolawfal Maemblv®mfe ^ 
from m 7 A. 29 and 9 A. 645- annm{ J (Dissented 

W Queeu-B.opre»s r. Dongar Siogh, 7 A. 29 (1885) 

The oftenceof riotinw nf ,r,ai, i. t-ioool. 

oEvoIuntarily causing grfevous 

offences being committe'd two latter 

distinct offences within the*’ nSnin/ 

1st part of Section 235 a person a^iS ^"°tion 36. Under 
hurt may be charged with and and causing 

trial, and under Section 35 a senarnf!? each offence at one 

li e. 349 and 32 P. R. 1885).^^^^^^^^^^^^^^^^^^^^ (followed in 
(to) Queen-Empress % Parshad, 7 A. 414 n 88*5’' 

(Per Oldfield and Duthmf TTN m 
^1’ E- 0., have no application tn fb proyi.sions of Section 

offences of causing grievous bSb t^® 

the offence of rio Hnj g and hurt formed no part of 
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(Per Brodhurst, J.). A member of an unlawful assembly, 

some members of which bave caused grievous hurt, can be 
legally punished for the oflfence of rioting as well as for the 
pflfence of grievous hurt. 

(vii) Queen- Empress v. Ram Sarup, 7 A. 757 F. B. (1885). 

Three persons were convicted (i) of riot under Section 147 • 
(2) of grievous hurt under Section 325. ’ 

It was held by three Judges that inasmuch as the evidence 
on the record shows that the three prisoners had committed 
individual acts of violence with their own hands, which « stablish- 
ed distinct offences of cau.sing hurt separate from and indepen- 
dent of the offence of riot, which was already completed, and the 
fact of the riot was not an essential portion of the evidence ne- 
cessary to establish their legal responsibility under Section 325, 
separate sentences under Sections 147 and 325 were not illeo-al. ” 

One Judge held that the evidence showed that only one 
of the three persons had caused grievous hurt with his own 
hands, and that the others could only properly be convicted, 
of that offence under the provisions of Section 149; but that 
the .separate sentences passed under Sections 147 and 325 were 
not illegal. In this case the offence of “ unlawful assembly” 
turned into, the offence of rioting by a blow causing grievous 
hurt; therefore every member of the unlawful assembly became 
guilty of the offence of rioting and w^ere liable, for injuries : 
subsequently inflicted (following 7 A. 29). 

{viii) Empress^;. Sigdar, 96 A. W. N. 1885. 

Where the evidence disclosed no common unlawful object 
among the accused party, but only an intention to devise 
some means cf settling the dispute as to land of which the 
other party had forcibly taken possession, and the affray that 
followed was only a result of the aggressiveness of the other 
party, it was held that there could be no conviction for rioting. 

(la:) Empress v. Khushal Singh, 23 A. W. N. 1886^ 

The offence under Section 153 requires that the 
offender should do something illegal, by doing which he 
maligiiantly or wantonly gives provocation to any person, 
intending or knowing it to be likely that such provGcation 
will cause the offence of rioting to be committed. 

The accused had refused to close a door and put up a 
iJqrdaA to hide an image of Bhawani while a Mussalman 
procession passed by. Held not guilty. 



^20 


(») Empress v. Bidhi, 254 A. W. N. 1886. 

When the accused were simply defending themselves 
against the attack made upon them by the opposite party, it 
was held that they were not guilty of an offence under Sec- 
tion 147. 

(xi) Queen-Empress v. Bisheshar, 9 A. 645 (1887). 

Section 149 creates no offence, but was intended to make 
it clear that an accused person whose case falls within its terms 
cannot put forward the defence that he did not with his own 
hands commit the offence committed in prosecution of the 
common object of the unlawful assembly, or such as the mem- 
bers of the assembly knew to be likely to be committed. 

In prosecution of the common object of the unlawful 
assembly M with his own hands caused grievous hurt. M and 
other members of the assembly, as to whom it did not appear 
whether or not any of them personally used force or violence, 
were convicted of rioting under Section 147 and grievous hurt 
under Section 325, and sentenced to separate terms of imprison- 
ment for each offence. It was held that the riot could not 
be considered a part of the offence under Section 325; and 
Section 71 did not apply and separate sentences were legal. 

(7 A. 29, 7 A. 757, 7 A. 414 and 12 C. 498 followed; 6 A, 
12X Qiss6iiwGd* troio 

(xii) Queen-Empress t'. Payag Singh, 1 2 A. 550 (1890). 

In order to render the owner liable under Section 154, the 
knowledge of the owner that a riot was about to be committed 
IS immateiial. He is liable tor the acts of commission and the 
acts of omission not only of himself, but of his agent or 
manager. That his manager took an active part in the riot is 
sufficient to convict the owner (followed in 28 0. 504). 

Queen-Empress u. Shamsher Khan, 170 A. W. N, 


Where it was found that the accused did not belong to an 
unlawful assembly, and that some one among them caused 
grievous hurt, but it was not known who did so, it was held that 
Section 149 did not apply, and that all must be acquitted. 

(ayiv) Queen-Empress u. Brag Dat, 20 A, 459 (1897). 

If a body of men go down to meet another body of men 

evidently intent upon picking a quarrel armed with a loaded 
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gun, and use it within a short interval of their arrival, it is 
for them to rebut the inference which at once arises that their 
intention was by means of criminal force or show of criminal 
force to enforce their rights or supposed rights. When a 
body of men are determined to vindicate their rights by unlaw- 
ful force, and when they engage with men who on the 
other hand are equally determined to vindicate by unlawfu- 
force their rights or supposed rights, no question of selfl 
defence arises. 

{xv) King-Emperor i;. Kaliji, 24 A. 143 (1902). 

Party A sowed a crop in a field to the possession of which 
they were apparently entitled. Party B claiming the field and 
the crop as theirs entered upon the land and began to cut the 
crop. Party A having watched B enter upon the land took 
counsel together, and then proceeded to attack party B. and 
a fight ensued in which grievous hurt was caused. It was 
held that it was not open to party A to plead that they were 
acting in exercise of their rights of private defence of property. 

(20 A. 459 followed; 14 B. 441 distinguished on facts.) 
Reference was made to 24 G. 686, Pachkauri v, Queen- 
Empress — “There it was held that where a body of men who 
were rightfully in possession found it necessary to protect 
themselves from aggression on the part of the complainant’s 
party, they were iustified in taking such precautions as they 
thought were required, and in so doing they could not be held 
to be members of an unlawful assembly. The view taken in 
that case is not in accord with that adopted m the ruling of 
this Court, and I think I should prefer the latter ruling.” . 

{xvi) Emperor u Eadhu Singh, 24i A, 298 (1902). 

Of two parties, each of which claimed title to certain trees, 
one party went to cut down the trees, and went armed yfith 
lathis, apparently with the intention of resisting anticipated 
opposition on the part of the other cW The other 

party attempted to stop the cutting of the trees, and a fight 
ensued. It was held that the fi^rst party were guilty of ri 
and, whatever their title to the trees was, they could not 
claim that they had acted in the exercise of their rights of 
private defence; 

(ajwi) 1 A. L. j, 

When a number of persons who were assaulted at a certain 
pi ace ran aw^^^^ by the opposite party, it was 

held^^^^^t^ Ity of rioting. 



(xmii) Emperor Husain Bakhsh, 29 A. 569 (1907) 

When certain persons taking part in a religious proces- 
sion gratuitously disobeyed the order of the police concerning 
the manner in which such procession was to be conducted, with 
the result that a riot was averted only by bringintf armed 
police upon the scene, it was held that the persons concerned 
acted, though not malignantly, yet wantonly, within the 

meaning of Section 153, and were properly convicted under 
that section. 


(xix) Rasul Khan v. Emperor, 13 A. L. J. 470 = 29 
Ind. Cas. 91 (1915). 

Applicant’s cattle were doing considerable damage to the 
crops belonging to _ the complainant, who drove them to the 
cattle pound. While they were on their way to the pound, 
the accused came armed with lathis to rescue the cattle At 
the command given by one of them, the others assaulted the 
deceased and beat him with the result that he died. 

It was held that the offence was committed in prosecution 

of the common object, and each one of the accused was cruiltv 
under Section 302. “ v 

(ajx) Emperor y. Katwaru Rai, 39 A. 623 (1917). 

; When several persons being on their trial on a charge of 

noting, it appears that some of them have also committed the 

offence of causing simple hurt under Section 323, there is no 

legal objection to charging such persons under that section and 

convicting them for such offence as well as for the offence of 
rioting. 

n . ^'5 A. L. J. 47 = 18 

Cr. L. J. 663 = 40 Ind. Cas. 311(1917;. 


One J. R- lawfully obtained possession of certain land 

dishonestly, with a party of men went upon the land and 
commenced to cut the crops for the purpose of removing them 
or at least damaging them. J. R., on receiving information' 
went in company with a band of men to the .spot to protect 
his property. A fight ensued in which only verv slivhf 
damage was done to any body. There was apparently no 

time to have recourse to the proteetion of the public authorities. 

It wa.s held that the accused were not sfuiltv nf 
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'‘The ease cannot be comparsd with Queen-Empress v. 
Prao* Dat, 20 A. 459. Further it is not a case in which the 
opposite party were merely ploughing up the land and prepar- 
ing it for sowing. In the latter case no damage is being done, 
and there is ample time to have recourse to the public authorities 
for the "enforcement of their right. In the present case pro- 
perty was being actually cut and damaged. If the applicants 
had gone to the Police Station and returned with Police help, 
the damage would have been completed.’' 

(xxii), Abdullah v. Emperor, 1 7 A. L. J. 200 = 49 Ind. 
Gas. 776 (1919). 

No conviction under Section 153 can be had, unless it is 
proved i 7 iter alia that the act of the accused was done either 
malignantly or wantonly. 

The accused, a Muhammadan, killed a cow in the village 
before sunrise. The act was observed by,pne or two Muham- 
madans, who sent a report to the Police station. It was held 
that there being no evidence of malice or wantonness on the 
part of the accused, the conviction under Section 153 was bad. 
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C. Calcutta, 

(i) In re Kalee Beparee, 1 C. L. R. 521 (,1878). 

When both parties are armed and prepared for battle, it 
does not matter which is the first to attack' unless it is shown 
that eifher of the parties was acting within the legal limits of 
the right of private defence (followed in 35 C. 368). 

(ii) Hari Singh v, Empress of India, 3 C. L. R. 49 (1878). 

When a body of men, most of whom carried lethal weapons 
and one of them a gun, assembled for the purpose of dispossess- 
ing another of his field, and one of them fired the gun resulting 
in the death of one of the other party who was legally defend^ 
ing his property, it was held that all the members of the 
unlawful assembly were guilty of murder. 

(A similar finding was given in Dewan Singh v. Queen- 

Empress, 22 C. 805, wherein the accused were armed with lathis 
and gurasas.) 

(in) In re Radha Nath Chodhry, 7 0. L. R. 289 (1880). 

_ A non-re.sident partner or co-sharer cannot be convicted in 
addition to the resident sharer under Sections 154, 155. When 
there is no resident sharer, but only an agent or manager, the 
absentee owner might be held liable under some circumstances. 

(iv) Peary Mohun Sircar v. Empress, 9 C. 639 (,1883). 

There was a dispute of long standing between the accused 
and certain other parties regarding the possession of certain 
land, and neither of the parties was in undisturbed possession 
ot the land. The accused weut to sow the land with indigo 
accompanied by a body of men armed with lathis they were 
prepared to u.se force if necessary, and the kept off 

the opposite party by brandishing the weapons while the land 
was sowed. It was held that there is no riglvt of private defence 

in ches in which there is time to have reccJ^irse to the proteS 

of the public authorities, and that the accused were rio'htly 

convicted of being members of an unlawful assembly under 
Section 143. / 

(u) Brae i;. Queen Empress, 10 G. 338 (1883). . 

In order to convict the manager of an indigo faetory 
under Section 156, it must be shown by legal evidence (1) that 
* j ^°°™™itted ; (2) that the riot, if committed, was com- 
mitted for the benefit of the accused ; (3) that the accused had 
reason to believe that a riot was likely to be committed. ^ 
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(vi) Loke Nath Sarkar v. Empress 11 C. 349 (1885). 

Separate sentences were given for rioting armed with dead- 
ly weapons under Section 148 and also under Section 324/149. 

It was held that tbe several acts with regard to which 
the prisoners were charged did not fall within the provisions 
of Section 7 1 inasnouch as it was not found that the causing 
of the hurt was the force or violence which alone constituted 
the rioting ; consequently under Section 235, C. P. C., the several 
sentences passed were strictly legal. 

“ If it had been found that the causing of the hurt was 
the force or violence which alone constituted the rioting, then 
we .should be prepared to hold that the prisoners could not 
be punished both for causing hurt and rioting. But the facts 
of the case do not warrant such a finding, for rioting was be- 
ing coinmittod before the hurts were inflicted on the men wound- 
ed. We note that the view of the law which we have taken 
was adopted by the High Court of Allahabad in the recent 
case of Queen-Empress t>. Dungar Singh (7 A. 29) (overruled in 
16 C. 442). 

(vii) Ganouri Lai Das v. Queen-Empress, 16 C. 206 (1889). 

A party of persons, consisting of some five peadas and a 
number of coolies sufficient for the work to be done, went to 
a spot on a river flowing through the lands of M for the pur- 
pose of either repairing or erecting a bund across it to cause the 
water to flow' dov n a channel to the lands of their master T. The 
river at the time was about dry and the party did not go armed 
ready to fight or use force. Having arrived at the spot at iQ 
a.m., they proceeded to work at the bund till the afternoon. 
At 4 p. m. a body of men, consisting of about 1,200 in all, many 
of them armed with lathis and headed by the prisoners, who 
were servants of M, which had been seen collecting together 
during the day, proceeded to the spot, and about 25 or 30 of 
them attacked T’s men, some five: of whom were more or less 

severely wounded with Zat/ws. 

M’s people wholly denied any right on the part of T to 
construct or repair the bund, and had previously denied the 
existence of such right and refused permission to T to exercise 
it. It was contended that the assembly of M’s people was not 
an unlawful assembly in that the interference by T’s people 
with the channel of the river justified them in coming to stop 
the work, and to show a use of force in compelling them to 
do- so. 
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It was held that as no right o£ private defence of property 
was conferred by the Penal Code except as against the per- 
petrators of ofiences under the Peoal Code, and that as upon 
the facts of the case found no offence had been cominitted by 
T’s people, their acts amounting merely to civil trespass ; and 
that as there was no pressing or immediate necessity of a kind 
showing that there was not time to have recourse to the pro- 
tection of the public authority, no question as to the right of 
private defence arose in the case. It was held therefore that 
the prisoners had been rightly convicted under Section 147. 

It was further contended that M’s people did net assemble 
to enforce a right or supposed right within the terms of 
Section 141, but to defend a right, and that such action did 
not make the assembly an unlawful one. 

It ■was held that they were meinl)ers of an -unlawful 
assembly, the common object of which was by show of crimi- 
nal force, and by criminal force if necessary, to enforce the 
right to keep the river channel clear by preventing the construc- 
tion of the and by demolishing it so far as it was con- 

structed, and that the case was under Section 141(4'! (distin- 
guished in 24 C. 686 ; followed in 26 C. 574). 

{viii) Nilmoney Poddar v. Queen- Empress, 16 C. 442 
F. B. (1889). 

Separate sentences passed upon persons for the offence 
of rioting and grievous hurt are not legal where it is found 
that such persons did not individually commit any act which 
amounted to voluntarily causing hurt, but were guilty of that 
offence under Section 149 (6 A. 121 approved; 11 0. 349 
overruled). 

(Tottenham, J., dissenting, wrote : — “ The actual perpetrator 
is unquestionably punishable both for rioting and for any other 
offence he commits, ” and this portion of his judgment was 
quoted with approval in 16 C. 725). (Referred to in 8 P. R. 
1895 .) 

('iir). Mohur Mir u. Queen-Empress, 16 C, 725 (1889). 

When in the course of a riot in which X was attacked 
and beaten by several of the rioters E inflicted grievous hurt 
on X, and K and three others of the rioters were charged with 
offences under Sections 147 and 325 and E was convicted 
under those sections, and the others were convicted under Sections 
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and 325/109, 147, and separate sentences were passed on all o£ 
them for each of those offences, it was held that the sentences 
on K were legal, but that as there was nothing to show that the 
other three had abetted the particular blow which caused the 
grievous hurt, although they had each of them assaulted X, the 
conviction of them under Section 325 read with 109 could not 
be supported. 

'' Mr. Woodruffe drew our attention to a passage in 
11 0. 349: — ‘ If it had been found that the causing of hurt was 
the force or violence which alone constituted the rioting in 
the present case, then we should be prepared to hold that the 
persons could not be punished both for causing hurt and for 
rioting, but the facts of the case do not warrant such a finding 
for rioting was being committed before the hurts were inflicted 
and the two men wounded.’ 

Without assenting to the proposition of law as thus laid 
down, we would remark that in this case also the evidence 
shows that the offence of rioting was committed before P and 
his companions were actually struck...... The decision in 16 0. 

442 dealt with the liability of one rioter for the offences com- 
mitted by another rioter. It in no way affects the question of 
the liability of a rioter for the acts committed by himself’’ 
(followed in 19 C. 105 ; 40 0. 511). 

(x) Ferasat u Queen-Empress, 19 C. 105 (1891). 

Held (1) that as resistance to_ the Police was one of the 
component parts of the offence of rioting of which the accused 
were convicted and sentenced to the maximum punishment 
provided by Section 148, and having regard to the provisions 
of Section 71, the additional sentences under Section 152 
were illegal. 

(2) That Section 152 contemplates an assault or obstruc- 
tion to some particular, public servant, and that as the charge 
against the accused as framed was merely to the effect that 
they assaulted and obstructed members of the Foliee foreey the 
conviction could not be upheld. 

(3) Separate sentences under Sections 152 and 332 and 333 
were illegal, as the hurt inflicted on the Police officers was the 
violence used towards them which constituted the essence of the 
offence under Section 152. 

(4) Separate sentences under Sections 148 and 332 and 333 
were not illegal, there being, nothing in Section 7 1 which limits the. 
amount of punishment which may be imposed for these offences* 
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^he two offences of rioting and cai sing hurt are distinct 
offences j the accused were guilty of riotincr indenenrlprif 

tbe tart they ceueed; IheJ Jre guilty of L^ne tart 
mdependent of the riot. They eoold be punished for riotino 
even though they had not themselves caused hurt ; they could 

be punished for hurt even though they had not themselves 
been members ot the unlawful assembly, 

_ When a particular person causes hurt in the course of a 

taking part in the not (12 C. 495, 16 C. 725 6 A 791 >7 a 
414, 7 A. 757) followed in 40 C. 511. > A. /.l, 7 . A. 

(xi) Moher Sheikh v. Queen-Empress, 21 C. 292 (1893). 

When a party is m possession for four or five days, though 
1 may m wiong ul possession, another party claiming to be 
the rightful owner IS not_ entitled to go in force to turn him 
ou ) fiiuch less IS he entitled to take armed men with liim 

specific evidence as to the acts 
of each fighter cannot be expected, but only general evidence 
as to the accused taking, part in it, and persons who, as in this 
case, punted the^ boa,ts in which the fight took place, and in 
whose interests the fight on the boats took place, were held 
to be just as blameworthy as the men who struck the blows. 

(xii) Basiraddi v. Queen-Empress, 21 C. 827 (1894) 

When certain persons were accused of riotina and if 

change ■ did not specify any common object, 

what original nor the appellate judgment foind 
what was the common object which made the assembly an 

unlawful one, it was held that these defects did not vitiate 

the pioceedmgs, there being ample evidence on the record to 

prove what the_ common object of the assembly was and to ' 

justify^the conviction for the offence of which the Courts had 
found the accused guilty. ^ vuuics nau 

(.ym) Wafadar Khan v. Queen-Empress, 21 C, 955 ( 1894 .) 

verdict of the jury leaves it uncertain what 
w^ the common object which actuated the accused (when two 
aLernative_ objects were in the charge), it is bad in law and 
the conviction must be set aside. ’ 

(xiv) Sarbi u. Queen- Empress, 22 0* 276 (1894), ( 

V^fence of noting, it is necessary that there should be a plea 



Hading as to the common object of the unlawful assembly) 
and also that the common object so found should have been 
stated in the charge in order that the accused person might 
have an opportunity of meeting it. 

If one member of an unlawful assembly is armed with a 
deadly weapon, the other members cannot on that account be 
charged under Section 14)8. It is only the actual person so 
armed who can be charged under that section. 

i 

(xv) Pachkauri u Queen- Empress, 24 C. 686 (1897). 

The accused, receiving information that the complainant’s 
party were about to take forcible possession of a plot of land 
which -was found by the Court to be in the possession of the 
accused, collected a large number of men, some of whom vvere 
armed and went through the village to the land in question. 
While they were engaged in ploughing, the complainant’s 
party came up (some of them being armed) and interfered 
with the ploughing. A fight ensued, in the course of which 
one of the complainant’s party was wounded, and subsequently 
died, and two of the accused’s party were hurt. 

It was held that if the accused were rightfully in possession 
of the land, and found it necessary to protect themselves from 
aggression on the part of another body of men, they were 
justified in taking such precautions as they thought were 
required and using such force and violence as was neces- 
sary to prevent the aggression, and under the circumstances 
they could not be held to be members of an unlawful assembly. 

“ The view that we adopt in this case is supported by the 
cases Queen-Empress 1’. Narsang Pathabhai, 14 B. 441; Birjoo 
"Singh V. Khub Lall, 19 W. R. Or. 66 ; Shamsher Singh v. Burmah 
Mahto, 23 W. R. Or, 25. And we might say that the facts of 
the case of Ganouri Lai Das v. Queen-Empress (16 0. 206.1 are 
distinguishable from those of the present case.” (The rulings 
cited above are : — ^ 

(a) Birjoo Singh v. Khub Lall, 19 W. R. Or. 66. 

A person going to the place where an unlawful assembly 
had gathered, and staying there with the object of preventing 
mischief to his own property, cannot be said to have intention- 
ally joined an unlawful assembly or to have continued in it. - 

re Shamsher Singh, 23 W. B. Cr.i 25, 
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or sappoaed righ°\nV5iev"'fafc J'T ^ ooforee a rigU 

subsisting en^oym ° t S, tb‘° ‘'‘® «« 

disturbed coudWouTirwas hdd ?>,“* tf®"”* “ ““ 
convicted for being nrembers of an unLwfnfii^S?^ 

41 '■“ims: has been i-etened to in 26 0. 674, 0. 33 295 

Nob approved in 24 A. 143. 

49 (189?).^“®®“’®“^'’®®® C!^atradliari Goala, 2 C. W. N- 
in a place whfre^rde? 

leave the place from which j ^ did not 

perpetrators of the deed, nor dM 

object with them, but thev wor^ *^“y common 

did nothing to prevent the murder • it w isT n ^ and 

be convicted under Sections 302/149 but ff 
ed of constructive murder under Setofm ^ con vict- 

im (explained in 27 “ ^^‘'tion 302 read with Section 

(1899)*^^^^ Pandit v. Madhusudan Mandal, 26 G 574 

with ta«?"‘U/in*aTn1 iZ^Suf ^ 

The complainant, who with some o her T sl^are. 

aneleven anna interest in the tinb\ b .'■^Presented 

these co-sharers to protest on the ffround^f?^ + 1?^'® 
share or interest in the tank A^St^ ^ "o 
of the complainant’s party received some 

held that the accused were riahtlv nn injuries. It was 

causing hurt under Sections 147“ and 323.''' rioting and 

The learned pleader for the upf 

inasmuch as they had a right to fislf ptiA 

share in the tank, they”wei; S-r/- ^ 

force to enjoy that right even if tW P’^^ceeding even by 
on thepart of others, that is to say others 

tank. As an authoritv fnr ^•k; ^ ^hare in the 

Mkauri ,.. to 

difficult in cases of this description to adA f ' extremely 

of law as applicable to the facte of difinf 
0bserv9t.ous.^ei„ that case 4*S;r^;4S-»' S' 
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facts of the present ease ; but even that seems doubtful. Our 
attention has been drawn to Ganouri Lai Das t). Queen-Empress 
(16 C. 206). That case has been distinguished in Pachkauri v. 
Queen-Empress. In our opinion the law laid down in the case 
of Ganouri Lai is what should be applied to the present case, 
and so tai as we understand the facts of that case, they are 
analogous to the facts of the present case. If this case is proper- 
ly distinguishable from the case of Pachkauri v. Queen-Empress 
the opinion we hold is not inconsistent with that judgment.” 

(ajviii) Chunder Coomar Sen v. Queen-Empress, 3 0. W. N, 
605 (1899). 

A person cannot be properly convicted of rioting if the 
charge does not declare what was the common object of the 
assembly by which the riot was committed. 

(xix) Hridoy Mondal v. Jagananda Das, 4 C. W. N 245 
(1899). • 

Separate sentences under Sections 147 and 353 should not 
be passed when the common object of the unlawful assemblv 
committing the riot was the offence under Section 353. 

(ccx) Eaman Singh v. Queen-Empress, 28 0. 411 (1900). 

A large number of persons had assembled to resist all- 
measures for the prevention or suppression of plague, and there 
was apprehension of a riot. It was held that the common object 
was to commit an offence, that offence being to assault or use 
criminal force to the Police Officers; and therefore when the 
Police arrested a man who refused to act as a special constable 
although ttie arrfest was unjustifiable and a conviction under 
Section 353 could not be maintained, the .accused could be 
convicted under Section 147. 

504 (1901) Queen Empress, 28 G. 

_ ^ The accused was the sole proprietor of village A. A serious 
not involving loss of life took place at village A, and the 
accused s Naib, instead of doing anything to prevent or suppress 
the not, accompanied the rioters and stood close by while the 
not wa.s^ going on, after which he absconded. The accused 
who had no knowledge that a riot was likely to be committed’ 
was convicted under Section 154 and fined. 

j "^ 0 ° three Judges held that a landlord is liable 

undeivSechon 154 for the acts of commission as well as omission 

not only of himself, but of bis agerit or ma|nager. Knowledge 



on the part of the owner or occupier of the land of the acts or 
intents^of the agent is not an essential element of an offence 
under Section 154, and he may be convicted under that section 

although he may be in entire ignorance of the acts of his agent 
or manager. 

There is no ground for holding that Section 154 is intended 
to punish the landholder when his agent has not rendered 
himself liable to criminal la\\ , and that when the agent has 
done so, his liability comes to an end. On the contrary the 
provisions of this section impose on unresident landholders and 
their agents the duty of maintaining the public peace and 
preventing unlawful assembly or riots on their estates, and 
render the former liable for any dereliction in the discharge of 
this duty. (Follow'ed Queen-Empress y. Payag Singh, 12 
A. 550.) 


{XKU) Uma Gharan Singh Emperor, 29 C. 244 (1901). 

the execution of a warrant issued 
by a Civil Court for the attachment of the moveable property of 
t^e jiidgment-debbor the warrant being general in its terms, 
and not purporting on the face of it to authorise the seissure of 
the property of the judgnient-debtoi*, nor giving the person 
executing it authority to enter his house. It was held that the 
warrant was not one which could be lawfully executed against 
the judgment-debtor, and that resistance to the execution of 

of such warrant would not constitute an offence under 
Section 147. 


It was held further when one of the party resisting the 
execution had exceeded his rights and inflicted a severe injury 

on one of the opposite party, his conviction under Section 
25 IS lawful. 

It is also held that Section 141 (2) does not have the 
efieet of making an assemblage of persons an unlawful assem- 
blage if the object with which they assembled was a perfectly 
legal one. 

V. LdhnThBkm (1903). 

The accused were convicted of rioting ;that was the only 
charge before^ the Magistrate. The Sessions Judge acquitted 
them of rioting and convicted them under Sections 448 and 
323. It- was held th convictionvS were bad, as those 

were distinct and separate offences, which should have been 
the, subject of separate charges. 
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{scxiv) Harendra Chandra Sarkar v. Emperor, 7 C W N 

512 (1903). ^ .‘'^•vv.rN. 

In order to convict a person under Section 148, it must be 
shown that each individual person charged was himself armed. 

{xxv) Sahadev i hir v. Emperor, 8 C. W. N. 844 = ] Cr 
L. J. 199 (1903). I K.V. 

It is ilbgal to pass separate sente , ces for the offences of 
noting and hurt upon persons who are not proved to have 
inaiyiauaily committed any acts which amounted to voluntarily 
causing hurt, but are guilty of that offence under Section 149. 

•11 Chandra Aditya «. Ananda Chandra Pal, 

31 L, 424 (1904); 


convicted under Sections 147, 353/149 
3 1 J/149 loiy resisting execution bj^ an officer who attempted to 
give possession under a time expired warrant. It was held 

that there was no unlawful assembly and therefore the convic- 
tions should be set aside. 


Ki“g-Emperor, 8 C. W. N. 

908 = 1 Cr, L. J. 866 (1904). 

An absentee co-sharer who takes no active part in the 
management of the property is not liable to be convicted under 
bection 15o, vvhen there are other co-sharers, and one of them 

has been convicted under that section. 

(;»a:rm) Bhola Mahto u Emperor, 9 C. W N 125-9 r,. 
L. J. 13 (1904). ■ 


^ Though a Magistrate’s order to the Police to take charge 
of paddy pending proceedings under Section 145 may not have 
been legal, yet when the Police, in pursuance of the order nro 
posed to guard it, the act of the Police did not iustifv recour.*^ 
to armed violence, especially as the Police acted in an open 
straightforward manner, simply announcing what the orders 
they received were. 


(a^xix) Poresh Nath Sircar t?. Emperor, 33 0. 295 (1905). 

It was held by two Judges (the third dissontingj that 
where the judgments of the Appellate Court and the Magistrate 
contain no finding as to what the common object of an unlaw- 
fuEassembly, if any, was,'the conviction ought to be set 
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of the unlawful assembly Ik « ° -^1® 'common object 

altered the whole con^lSiori the iTTZ 

Majority that the omission prejudiced the acenciprl^^ rf 
11 0. 106, 22 0. 276, 3 C. W. N eost ^ (followed 

When petitioner was maintained in nosqe<3c,;r>Ti i. • 
oIa, and ^thf opposite^' party L?" honSstead 

petitioner came with an armerl hnr^tr « i ^ ^ t the 

and on being d'esiated by ^ 

oi them, it was held by the maioi-itv that H i 

m taking pi-eeautions and using such force 

to prevent agression of the opposite pai^ neeayiary 

the rni?t\ifit7ZoLTe'’5vSnnvf 

find it neeessary to mXt theSe '’*>“<> and 

are jusDitied in takino- precautions in 1 ^ jom aggression, they 

neesssaiy to prevent to agXsion se? P® f il* “ 

Empress.” ^ E«^chkauri z\ Queen- 

599=2''oiS 275^19^5?“ I^^^^h'ninia, 9 0. W. N. 

the common object ou^ht to^brstated^^^^^^ Section 147, 

that a conviction under the section is bad rt iin ^ 
object IS not stated. It is necessary tnln^ i ^ common 
accused has been misled Im^k^ 

cansed a failure of justice. Wien Z“4“ , - 

in the rioting, it w“ beW thshtj 1 '?'■* Pa^y tool 

by the ommfon to ;“t out h^ eb““*.1 P‘¥<i““ 

the assembly. ‘ the common object oJ 

n ®cpl“ Behari Guha v Praml-ni n/r ■ i 

C. W. N. 176 = 5 Gr. L. J. 19 ( 1906 ) Majundar, 11 


out oTX°“iot thrthivta'l? jr‘ ” 

and going to the place and therS InSrJls- ““ 

in possession. y j'^timid^ people 

toi) Jairam Mahton Emperor, 35 G. 103 (190S) 
which the --Plaihanthad arightto%«£fl,S^ 
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such entry, and began to plough 

away While they were thue ia «tuah taf te ” „r™ 1^7 

tion, the complainant and his partv weuf ^ 

tried to unvobe fho <aa+fiQ u ■ ^ ^ the land and 

unyoise the cattle, whereupon a riot took place. 

the the accused, were not justified in entering 

them awTT!-- Fl '^P‘‘°'^ting the plants, and throwino- 

Jhrcors FwS r i 

ei,ht f„.. the ixeeutioa 0? tl^ “ 

force, and that their action in beatino- fliHolSi ? 

:rp:£““ obtaCnipi'i 

Penaf^^ndA^f?'r~"^“<.- coming under Chapter VIII of the 
renal Oode the question as to who w‘i« In oifne-i 

just before the occurrence took nlQoa • c occupation 

ance and ^ paramount import- 

nnf ’a.a “ n ^ , possession or constructive possession is 

not fi^eaerallv of much imnnrfo-}T,r»Q tp t 

to possession snd w7. If a person has the right 

nothin Th?d , constructively in possession, but was 

-r th\"rop“r s„"s 'r t 

TpW theriStT°®-‘°t“?’t“‘* “P* bP flowed' 

of private defence of property ^“ 1 °^ property.^ The right 

defence in cLes H of P^^ate 

uereuce in eases when there is time to have recourse to flm 

that'^the^rit'l f^^^ authorities, and it also lays down 

more Wm^fi defence in no case extends to doing 

inore harm than is necessary for the -nnrnnQA ^ ” 

Sections 100 to 105 make the rio-ht depend on the 

of each caae No man haa^t ri|S to kt tlMaw 

into his own hands for the protection nf ai^e tme law 

if there is a reasonable opportunity of redress^ h.. property 
to the puUic .Pthoriti,s..f!,.:!jfVpeS^rpreL T r 

public authorities, his use of Torce 

be, the law says that he must not use force in such a case 

In Queen-Empress u Tirakadu (14 M. 126) Muttusair 
Ayyar J., speaking of the words “ to enforce a right or supbosei 

right in Section 141 .< 5 q id • “Tf ic ui suppose! 

ther the qcf wkiAis A ■— « is perfectly immaterial whe- 
. er the act which one seeks to prevent by the use of crimina 



force is legal or illegal, the test of criminality l)eing the deter- 
mination to use criminal force or act otherwise than in due 
course of law so as to threaten the public peace.” Redress 
must be sought in ways other than the use of force by the 

person who thinks that he has been illegally dispossessed oi- 
ls entitled to possession of property. 

Then again, assuming that an accused is entitled te plead 
the right of private defence of property, the exercise of force 
must be regulated according to the nature of the action which 
is taken by the opposite side, and which requires such an 
exercise of force. The danger to property may be imminent 
or incapable of redress if measures are not immediatelv 
taken. The law, however, provides that no more force shodd 
be used than is necessary. The question in each case tlierefore 

must be to what extent force may be used, and this is a ques- 
tion or tact, ^ 

Reference was made to 16 C. 206 and 24 C. 686 - and 
Poresh Nath Sircar s case, 33 C. 295, was distinguished on 
the ground that, although the other side had taken forcible 
possession, the accused had obtained po.ssession in nroceedino’s 
under Section 145 and were legally in possession.^ 

(a:a;fl3m) Kabiruddin V. Emperor, 35 C. 368 (1908). 

£ party was to repair an embankment 

for ^ which there was no pressing necessity. This party went 
m large numbers, fully armed, knowing that they would be 
resisted. It was held that there is no right of private defence 
where two parties arm themselves for a fight to enforee 
right or supposed right, and deliberately engage in laro-e 
numbers in a fight. In. such a ca.se, if it is not shown that 
the accused were acting within the legal limits of the right 

of private defence, it does not matter which party was the 
first) to attack. 


• following I D. L. R. 521.) Followed 

in 36 P. R. 1918. 

(aixaiiv) Maniruddin v. Emperor, 35 C, 384 (1908). 

Accused numbering from 40 to 60, armed with lathis 
spears and heavy billets of wood, proceeded to disputed land,' 
attacked the coraplainant and liis father, and destroyed the 
e^s^g:rowing thereon. Both parties claimed that the lands 

to their shares on partition. The M n d 
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that the complainant was in possession and had o-rown the 
crops. It was held that the right of private deferTeP ! 

an* .a toe was no mvtoS of the peUtiont” rieht o°„ 
the day of the occurrence, and in any -case they had\mple 

tor l.heVotuo?5 

men of private defence arises when a large body of 

men come armed and prepared to fight and alHpWi; 

opposite party with intenf to enforce thdr ngh or su L d 

right to certain land. ® suj)posea 

to d;3Il!p charged with rioting wdth intent 

to dispossess the complainant, but the Appellate Court thou St 

riotinrirt^ f and iund them guilty”of 

rioting with the intention of enforcing their rights or 

rights, It was held that both the common nMotf 

same questions and that the accu ed were tn no 
judiced. « '^f'Cusea were m no way pre- 

(xasxv) Emperor i;. Ambika Lai, 35 C. 443 (1908) 
nf complainant’s party went to cut a hcnd on the land 

?umber™S 50 o fa ^«®«“bled to the 

bund. The complainant’s party had either finidio,! li- 
the bund os cessed to do '^so. when tW saw thf sc f 
sppvoswh So„e of the accused beat a S who w« sSSo 
there, but wa^s not connected wdth the cutting and thev Keef i — 

•gam on returning tan the chase as heZ ™ ft h ” 

tliHifc li6 died soon S/ftor, ti ouno, so 

It was held that the accused were members of nn nrsio, p i 
assembly from the hetyinni'n™ oc i-u or an unlaivful 

and in large numbers to enforce tLir riXTf .n ? 

^35 In? "ia? am nnSi: 

opposite party had ceased cutring ^thr^! ?? 
if they had, they exceeded their right by 
opponents and chasing them and by beating the decefsed 

tori) Manaruddi f. Emperor, 35 Q ^18 (1908). 

^i^ral altoath^^m^'^^cf?^ 

s '=‘Tbirafd: ffToi'tiii-ff -S's 

stated has been^^^^^m ^ 
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(xxxvii) Dasarathi Maliapatra v. Raelra Saliu, 36 C. 158 
(1909). 

When the common object of an unlawful assembly was 
stated in the charge to be to enforce a right or supposed 
right, and there was no dispute as to the common object in 
the lower Courts, which did not therefore discuss the question 
or come to any express finding in so many words on the 
point, it was held that they had impliedly found the common 
object of the assembly to be the same as stated in the charge, 
and the accused had been in no way prejudiced. 

In Sarbi v. Queen-Empress, 22 0. 276, it is only said 
that there should be a clear (not an express) finding as to 
the common object, and the reason for that expression of 
opinion was that in that case there were two possible common 
objects of the assembly, and it was not apparent which of 
them had been accepted by the Judge or the Jury. 

In the case of Poresh Nath Sircar, 33 C, 296, the judg- 
ment of the Magistrate contained no finding what the common 
object of the assembly was, and the facts found by the 
Sessions Judge completely negatived the common object set 
out in the charge which was not stated with due precision.” 

(mxxviii) Baijnath Dlianuku Emperor, 36 C. 296 (1909), 

If accused are justified in resisting theft of their crops, 
they cannot be considered as members of an unlawful assembly 
with the common object to assert a right to the disputed land 
and crop because some members thereof may have exceeded 
the right of private defence; but when individual .members of 
an assembly exceed the^ right of private defence, the assembly 
would become an unlawful assembly if other members knowing 
that the right of private defence had been exceeded by some 
members by the assembly continued in it (citing m re Kalse 
Mundle, 10 278), 

(ojMisr,) Ram Khelawan Singli v. Emperor, 36 C. 821 
(1909), 

A zeinindar’s party went to the spot where tenants were 
endeavouring to remove produce co.ntrary to their right, and 
a fight took place wherein some of the tenants received 
hurt. It was held that inasmuch as the common object of 
the accused was to protect the zemindar rights over the 
crop, and there was no specific^ fi that their intention 
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was to use more force than necessary, or that they had actually 
used excessive force, they acted in exercise of the rio'ht of 
p-ivate defence, and were not guilty of rioting. Application 
had previously been made by the zemindars for action under 
bection 107, Or. P . 0., to prevent an anticipated riot, 

It^ was also held that there was nothing to show that 
the grievous hurt caused by one of the accused was not 
his own individual act, or that the assembly, which in its in- 
ception was not unlawful, became an unlawful assembly subse- 
quently. 

„ Each case of this kind must be decided upon its own 
particular facts. The facts in this case were distinguishable 
from those m 36 C. 296.” 


(xl) Silajit Mahto v. Emperor, 36 C. 865 (1909), 

The^ accused were in possession of disputed land and went 
upon it m a large body armed with latkis, prepared in an- 
ticipation of a fight, and were reaping the paddy grown by 
them when the complainant’s party came up and attempted 
to cut the same whereupon a fight ensued, and one man was 
seriously wounded and died subsequently. 

_ It was held that the common object was not to enforce 
a right or supposed rights, but to maintain undisturbed the 
actual enjoyment of aright, and the assembly was not there- 
tore unlawful under Section 141 (4). 


When one accused under the circumstances caused simple 
hurt, and another a fracture of the skull which ended fatally 
the former was within his right of private defence, but the 

^acts bringing the case within Section 
i.Urf 14), the latter was convicted under Section 304. 


• it was held that the question 

IS whether the common object established agrees inessential 
particulars with that laid down in the charge. It is not a 
general proposition of law that a conviction under Section 147 
cannot be supported whenever the common object as stated in 
me enarge is not precisely made out. 


n Emperor, 12 Cr. L. J. 8 2 --9 Ind. 

Oas. 455 (1911). 

Q “WOl’ offence is included in 

oection 147. . The use of criminal force is a necessary ingredient 
in that offence; but any particular • kind of voluntary use 
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oi such criminal force may and should be separately charged 
either substantively against the individuals who committed 
the offence, or for the purpose of using Section 149 against 
ail the rioters. 

[xlii] Kudrutulla v. Emperor, 39 C. 781 (1912). 

In cases of rioting the common object should be stated 
in the charge, but the omission to state it under Sections 143 
and 147 does not vitiate a conviction if there is evidence on 
the record to show i*-. It is otherwise with a charge under 
Section 149, for there is no specific name for the offence, and 
the fact that any offence is committed in prosecution of the 
common object is of the essence of the case, and there could 
be no conviction of any offence committed with a different 
object. It is obligatory to set out the common object in 
a charge under Section 149 unless it has already been specified 
in the main charge under Section 147. (Dissented from in 16 
P. R. 1915.) 

[xliii) Siva Sundari Chowdhrani v. Emperor, 39 C. 834 
(1912). 

The criminal liability of a person specified in Section 164, 
I. P. 0., for the acts or omissions of an agent or manager 
depends upon the question by whom the latter was appointed. 

Kunja Bhuiyau. Emperor, 39 C. 896 (1912). 

When an attack is made on persons acting in the lawful 
exercise of their right over property, they are entitled to the 
right of private defence, and the only question that arises 
thereafter is whether any member of the party exceeded that 
right. _ Persons exercising their rights are not members of an 
unlawful assembly, nor can the assembly became unlawful by 
their repelling an attack made on them by persons who had 
no right to obstruct them, nor, by exceeding the lawful use of 
their right of private defence. In such a case each is liable 
only for his individual acta done in excess of such right. 

A decree- holder’s party with, the Civil Court officers went 
upon a plot of laud in the possession of the judgment-debtors 
to take possession thereof, and the drummer was assaulted 
by one of the latter, whereupon the decree-holder’s paity 
replied by an attack on their opponents, during which one of 
the party fractured the skull of the drummer’s assailants by 
an isolated act, but the appellants continued to beat him after 
he had fallen to the ground. 
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The conviction under Section 147 was set aside; but the 
appellants were held to be guilty under Section 323, having 
exceeded their right by beating the wounded man after he had 
fallen. 


(xlv) Reazuddi v. King-Emperor, 16 0. 
Ind. Cas. 646 = 13 Cr. L. J. 502 (1912). 


W. N. 1077 = 15 


. , ^ "P ^ under Section 325 read 

vnth Section 149, it clearly intimates to the accused persons 
that they did not cause grievous hurt to anybody themselves 
but that they are guilty by implication of such offence inasmuch 
as some body else m prosecution of the common object of the 
not in which they were engaged did cause grievous hurt 
When these accused persons are acquitted of rioting, obviously 
all the offences which they are said to have committed by 
implication disappear, and the defence cannot be called upon 
to answer to the specific act of causing grievous hurt ■ simply 

because it may have appeared in the evidence. ^ 


(xlvi) Sita Ahir v. Emperor, 40 0. 168 (1913). 

Persons charged with rioting with the common object of 
causing hurt to one person cannot be convicted of causing 
hurt to another person. ^ . 

_ Page 171.—“ Supposing in the case of trial for rioting, the’ 
evidence shows that murder has been committed, can it be 
said that the accused can be convicted of murder by the 
Magistrate on the charge of rioting, or that he can be’ com 
mitted to Sessions without any charge being framed ? The- 
matter is not an irregularity, but an error of law which viti- 
ates the trial. 

{xlvii) Ram Angutha Singh r. Emperor, 40 C. 511 !1913). 

Separate sentences for the offence of rioting and hprtare 
legal when it is found that each person took an individual 
part in the assault. 


16 0. 442 was distinguished, as it was only found therein 
that separate sentences were not legal when it is found that 
the accused did not cause hurt, but were guilty of that offence 
undfer Section 149. 16 C. 725 and 19 C. 1 05 followed. 

ixlviii) Baburam Rant v. King-Emperor, 17 C. L. J. 394 
6=14 Cr, L. J. 295 = 19 Ind. Oas. 951 (1913). 

When a person grows crops , on a piece of land which 
another person cuts and carries away and stacks in a field , of a 
third, piwrson without interruption, and retires , from the field, 
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'and the person growing tlie ci‘ops comes up accompanied by 
others armed with lathis and gxirasa and other weapons, not 
to commit a premeditated riot, but merely to take away their 
own crops and not to use any force unless they were opposed 
and attacked, and while so acting within tlieir rights in col- 
lecting their own crops they wore attacked by the party of the 
persons who stacked the crops, wlio were also similarly armed, 
first by clods of earth and then by spears, it was held that 
they had the right to defend their peisons from an attack 
with clods and spears, an attack which reasonably causes 
apprehension that death will result, and to cause any injury 
short of death. 


{xlix) Kamnandan Prosad Singh y. Ernperoi^ 17 C. W. N. 
1132 = 14 Cr. L. J. 463 = 20 Ind. Cas. 623 (1913). 

Complainants^ party constructed a dam across a pyne 
exclusively belonging to the petitioners, who had obtained 
an injunction from the Civil Court restraining the ' com- 
plainants’ party from interfering with the petitioners in 
their use and occupation of the pyne. The petitioners in 
attempting to cot the dam were opposed by the cornplainants’ 
party, two of whom were struck by the petitioners, and the 
petitioners were convicted of rioting and causing grievous 
hurt* 


It was held that after the Civil Court decree and injunc- 
tion the petitioners could not be held to be ‘'enforcing a right,” 
and the presence of the complainants’ party in oppovsing the 
petitioners was a criminal trespas,s wliieli entitled the petitioners 
to the right of private defence. The phrase “to enforce a 
right” can only apply when the party claiming the riglm lias 
not possession over the subject of the right, and there lies the 

distinction between “enforcing a right and “ maintaining a 

ri ' 


(1) Fateh Singh v. Emperor, 41 Cl 43 (1914). 

The servants of a party, who had obtained delivery of 
possession of certain land in execution of a decree, went upon 
it accompanied by a number of other accused with fa to and 
were engaged in ploughing it when they were attacked by a 
large body of men belonging to the party of the judgment- 
debtor. A fight^ensaed, in the course of which some members of 
both sides received injuries. 

It^ was held that their master having been put into actual 
possession by a competent Court, the servants were not guilty 
of rioting or of constructive grievous hurt although the 
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delivery of possession was alleged to be of doubtful leealitv 
and was the subject of an objection by the judgment-debto; 

, pending decision at the time of the occurrencl 

A delivery not merely gives possession to a party but it 
connotes permission to utilize the subject of it in an/’lawfil 
manner such as entering upon the land, tilling it. growing^nd 
harvesting the crops, and enjoying the produce. Perlonf en- 
gaged in exercising a lawful right of which they are in enjov- 

ILtSg a ° 

vvere justified in repelling the 

attack upon them by persons who had no right • to obstruct - 
them, and they cannot be held to have been guilty of riotS? 

for'^theoffeL^^t/^ the case of rioting fails, their c eviction 
tot the offence of hurt must also fail, as that is a conviction 

Slat “ev^'^-fTh “°thing in this case to show 

that even if there were a charge against individual petitioners 

detent Wo'hoid tSt tlif oiT'rf 'paohka ”rf“ 

{h) Prokash Chandra Kundu v. Emperor, 41 C. 836 (1914). 

On a charge of rioting with the common object of assault 
mg public servants, persons shown to have*^ comSed a 
separate offence under Section 353 may be separately s“nte^ced 

ooZnharow”* 

beepers “ftd r btpis 

upoa p»ple gailty <,£ riotog for the offenee Sh“?apeeiS 
Stated to have been the common object of the assembly unle^I 
as has_been held in several cases, a specific charge is laid ao-ainst 

the individual members of committing such offence P 848 

1 9 King- Emperor, 17 C. W N 

124/ — 15 Cr. L. J, 1912 — 2 Ind. Cas. 767 (1914)-, 

j were convicted under Section 155 nnd 

had no property in the land in iSnS ““wS 

the not took place, but their mother and the wife of one of 
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them had an interest therein. The Sessions Judge in appeal 
relying on the evidence that the petitioners demaSed 
hahuhyats hom tenants found that they were claiming an 
interest m the land, although there was no evidence to prove 
that the petitioners demanded the kabuliyats for themselves! 

was held that the finding that the petitioners were clainiino- 
an interest in the land could not be supported, and the com 
viction under Section 155 must be set aside. It was also held 
that in the case under Section 155 the Magistrate should have 
excluded the record of the riot case. 

(?m) Chandulla Sheikh v. King-Emperor, 18 C. W. N. 275 
= 15 Cr. L. J. 209 = 22 Iml. Cas. 993 (1914). 

The opposite party erected some huts stealthily at nio'ht 
on a pbt of land of which the petitioners were b peae«iu 
possession, audit was alleged that the opposite party were in 
posse.ssion for about 14 hours, and the petitioners at break S 
(lay, oncoming to know of this, took the earliest opportunity 

0 exercise thcj own right of private defence, and came to 
the spot armed to turn out the opposite party, vdio were found 

erecting more huts, and there was a 
free fight between the parties, and the petitioners did not 
inflict more hurt than was necessary for defending themselves 
It was held that tne petitioners were not guilty of riotino-’ 
and that m the circumstances of the case, they had no time 
to have recourse to the public authorities, and were entitled 
to their right of private defence. 

(liv) Har Naran Sardar cc. Emperor 18 0. W, N. 1274 
=18 Cr. L. J. 42 = 26 Ind. Cas. 634 (1914). 

^ (Exactiy similar to Genu Manjhi's case except that the 

conviction by the Sessions Judge was under Section 353.) 

15 C.W. N. 127 6= ' 

15 Or. L. d. 704 = 26 Ind. Cas. 152 (1914). 

fK-. charge framed against the accused for 

the offence of causing hurt, and they had been convM 
by the Magistrate ^uder Section 147, a conviction by the Ses^ 

sions Judge under Section 323 must be set aside 

Cas.Y8?i9^'5)? ^^“^“°^^“^°' ^ 446 = 29 Ind, 

posseSorof°'!!^^r® fv is proved to have been in 

148 read with Section 14 ^ " under Section 
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(Ivii) Panchanon Bose v. Emperor, 23 C. W. N. 693:= 30 
a L. J. 19 = 52 Ind. Cas. 881 (1919). 

In a criminal case the burden of proving the charge sub- 
stantively as drawn lies on the prosecution. 

The common object of the unlawful assembly of which th 
petitioners were said to have been members, and for which they 
were convicted under, Sections 147 and 148 was to cause obstruc- 
tion to measurement and demarcation of khas mahal land by a 
kanungo and a khas mahal tahsildar. The land in question had 
lain fallow up to the date of the occurrence, and there w as con- 
siderable doubt whether the prosecution had established that on 
the date of the occurrence actual possession of the land was with 
the Government. 

Held, that having regard to the condition of the land and 
the nature of the acts of possession on which the parties relied, 
it was not established affirmatively, that the land on which the 
alleged riot took place was in the actual possession of Govern- 
ment, and that therefore the charge as alleged w’-as not proved, 
and the petitioners were not guilty of rioting with the common 
object stated in the charge. 

{liii) Kala Nath Barman, cr. Emperor, 24 C. W. N. 856 
= 57 Ind. Gas. 929 (1920). 

Accused were charged under Sections, 363 and 147 with 
the common object of kidnapping, The girl was not proved to 
be under 16, and therefore the charge of kidnapping could not 
be sustained, and in consequence the charge of rioting with the 
common object of kidnapping also 'failed. The Magistrate con- 
victed under Section 143 for being members of an unlawful as- 
scmbly with the common object to commit assault and unlaw- 
ful restraint. The Sessions Judge set aside the conviction on the 
ground that they could not be convicted of being members of an 
unlawful assembly with a different common object, but ordered 
a fresh trial under’ Sections 365 and 147. 

It was held that the accused were protectedby Section 403, 
Cr. P. 0., and could not be tried again. 
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D. Madras. 

55 = 4M’“j|^O^App 1869 = 1 Weir 

azemiudari which iiad 
been sold under a decree of a civil court reaped and carried 

away their crops despite the purchaser’s people/and refused to 

allow them to seal and mark tlie heaps which had been reaned it 
was held that the acts of the ryots did not fall within clauses 

nk^’ t°n ^ *^^0“ 141 because their common intention was 

not to commit an offence, but to protect their own posses 

CsuppS^riglff 

1 WdrSM‘:°ra a'pTI^- 

enforlfr^p by ‘L‘w‘lTc- ■‘''1 T'””” 

camiot plead the ilWalilv of cnminal ioree, they 

such acts bring them within the witegory trth^sHr whic 
defence would be permitted by the Pen?l Code 

(^^^) Appavu Nayak v. Queen, 0 M. 245 (1882). 

certaSpro^rtyT^^^^^^ «; suVt°”i 

properly convicted of rioting. ^ ^ ^ 

(^u) Queen-Empress v. Ramayya, 13 M. 148 (1889). 

..‘o W” tcmnt . pa, la 

such apalio M tKZ? w n , “<> 

Th. complaW distrained S !“ "'“P‘, 

rent, whereupon hp wifP i-i,„ . cattle ior arrears of 

recovered the distrained property^^'^SeattlM fh'''’ 
seized and driven some M ^tto i if c®'tfcle had been actually 

forcibly Xtrrw “h^r)tn.oyr S' 

was carried out under Section 10 i ‘^’s^ramt itself 

assistance of the police havino- 8 Recovery Act, the 

It was held that the use off for that purpose, 

ful, and that there was "no rirdi^l^of ° rescue the cattle was unlaw- 
as the cattle had been already attached! ^ ^ ^ of property, 
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(v) Queen Empress v. Subba Naik, 21 M. 249 (1898). 

A caused crops to be sown on the land as to the enjoy - 
ment of which there was a dispute between her and B. 
Persons having proceeded to reap the crops on behalf of B, the 
■servants of A went to the place with the Station House 
OiBcer and some constables who wei'e armed. The 
Station House OiBcer ordered the reapers to leave off reaping 
and to disperse, but they did not do so. He then told one of 
the constables to fire into the air. Some of the reapers remain- 
ed and assumed a defiant attitude. The Station House OfBcer 
without attempting to make any arrests, and without warning the 
reapers that, if they did not desist from reaping, they would be 
fired at, gave orders to shoot, and one of the constables fired 
and mortally wounded one of the reapers. 

It was found that neither the Station House Officer nor 
the constable believed that it was necessary for the public 
security to disperse the reapers by firing on them, and therefore 
they were not acting in good faith, and the order to shoot was 
illegal and did not justify the constable, and both he and 
the Station House Officer were guilty of murder. 

The degree of force which may lawfully be used in the 
suppression of an unlawful assembly dependi^ on the nature 
of such assembly, for the force used must alw'ays be moderated 
and proportional to the circumstances of the case and the end 
to be obtained (Lord Bowes’ Eeport on the Colliers’ Strike and 
Riot, 1893). 

The taking of (ife can only be justified by the necessity 
for protecting persons or property against various forms of 
V iolent crime or by the necessity of dispersing a riotous crowd 
which is dangerous unless dispersed (Keighly v. Bell, 4 E and F 
763, at page 790 ; Rex. v. Suddis, 1 East 306, at page 312 ; and 
Alexander Broadfoot’s case, Foster’s Criminal Law 154), 

{vi) King Emperor v. Ayya Annasamy Aiy ar, 25 M. 624 

( 1901 )-;. 

■ Paddy belonging to a Society to wdiich the first 
accused belonged had been in possession of the first aceused for 
some time before the date of the occurrence, and was in his pos- 
session on that date. The complainant, as Treasurer of the 
Society, endeavourtd forcibly to take possession of the paddy 
with his servants, whereupon all the accused resisted him and 
. maintained the possession of the first accused, sOme blO'W’s being 

struck. It was held that no offence of rioting was committed. 
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(vii) Regula Bheemappa u Emperor, 26 M- 249 (1902). 

The villagers of C walked in a religious procession throiigli 
a part of the village of K carrying with them a vessel contain- 
ing vi^ater which purported to be consecrated. The villagers 
of K, objecting, obstructed the^ procession, whereupon the 
members of it resisted the obstruction and used some violence, 


causing grievous hurt to one of the obstructors and hurt to 
others. 


The members of the procession were charged with and 
convicted of being members of an unlawful assembly possessing 
deadly weapons and causing grievous hurt, and their convic- 
tions ‘were upheld. It was " held on revision that the con- 
victions were wrong. The accused wmre justitied in the 
circumstances in exercising the right of private defence, and 
the harm inflicted was not more than appeared to have 
been necessary for the purpose of self-defence. 

(viii) In re Vyapuri Chetti, 5 M. L. T. 285 = 4 Ind. Gas. 
1142 = 11 Or. L.J. 197 (1909). 


When out of 16 persons complained against only 5 persons 
were found guilty and convicted of rioting, and it appeared that 
only three out of the live convicted persons might have had a 
common object, it was held that the conviction could not be 
upheld. Before there can be an unlawful assembly and rioting 
there must be five persons with a common object. 

(ia?) Logan Athaiyar, 6 M. L, T. 17 = 11 Cr. L. J. 
30 = 4 lnd. Gas. 700(1910). 

■ In. 'the ^ absence, of evidence or, reasons to the contrary 
it is permissible to presume that the common object of a 
riotousu'nob' is.thab indicated; by their .conduct, and that they 
'. entertained ii’om.' ..the beginning the common obj.ect indicated 
:Ly '■'■''.'their 'V: conduct /, 'throughout. The ^proceedings of 
■iiotous- ' 'mob,^' V''W',^hichTro^m''^^^^^ ■ .’last' /.showrMl "a . conti.nuity of 

purpose and of action and were united by a close proximity 
in time, form one transaction so as to render all the rioters 
liable to be tried at the same trial for the acts done by each of 
:them'." ' 

Per Sankaran Nair, J. The essence of the offence defined 
in Section 141 is the common unlawful purpOHe and an accused 
person cannot be convicted if the common object proved is 
different from the common object in th^^ 
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has been tried. £^sons to be tried jointly for an offence under 
Section 142 must have been associated from the first in the 
series of act which forms the same transaction. 

(x) Eanga Kora van v. Emperor, 9 M. L. T. 362 1911, 

1 M, W. N. 130 = 12 Cr. L. J. 124=^9 Ind. Cas. 727 (1910). 

The deceased was killed by a violent blow given by one of 
the accused, who was a member of an unlawful assembly, and 
it was found that the beating of the accused with a stone was 
not in pursuance of the common object of all the accused. It 
was held that person who dealt the blow was guilty under Sec- 
tion 304, and the rest only of rioting under Section 147. 

(xi) Golla Hanumappa v. Emperor, 35 M. 243 (1912). 

There was a riot in which one man was killed, and it was 
not certain who gave the fatal blow. 

o 

It WdS held that the evidence was sufficient to prove that 
all the accused were members of to unlawful assembly and were 
guilty of rioting, and that they were all responsible for the 
injuries inflicted on the several prosecution witnesses in the 
course of the fight. The existence of a common object before 
the fight began was not necessary to justify the conviction of 
the accused for rioting. It was enough that six of the accused 
adopted the common object of the other three to cause hurt 
to the prosecution party. All the accused were convicted under 
Section 147 and Sections 325 and 326 read with Section. 149. 

(xii) Sengoden u. Emperor, 13 Ci, L. J. 534=15 Ind, Gas. 
806(1912). 

The members of a religious community or denomination 
have every right to pass through the King’s Highway in pi^o- 
cessionfor religious worship. Assaulting a religious procession 
with the common object of disturbing it amounts to rioting. 

(irm) J-n ro K. Bali Reddi, 37 M. 119 (1914). 

When five men attack another with sickles and a spear 
and inflict such severe injuries that he dies within IS or 20 
minutes, it is not reasonable to hold that they did not intend 
to kill him., ....It is immaterial to say that he was not an 
important member of the opposite faction, or that if they had 
inttnded to kill him they would have x ot left him alive, or that 
the deceased gave some provocation by throwing stones. It 
was certainly not of so grave and sudden a character as to have 

deprived the accused of their power of sfelf-control. 

^ The High Court h as power on re vision to alter a finding of 
riotinginto one of 



250 


(xiv) In re Sambo Pillai, 2 M. W. N. 2L3«.;35 Ind Ca. 

= 17 Cr. L.J. 391 (1916). ^ -ina, ua.s. 823 

The accused had sown the crop.s and harvested them- th^ 
complainant s party atcer the harvest entered upon the land ’and 
ploughed It, whereupon the accu-ed party went to tlie field annod 
with slicing It wa,s held that a person who ha.s been Wd to 

w" muTt iemS T„ ““7 '’.f " ■” “* ““ p” 

1 ■ ? r ^ 1 , lawtully ni pos,se.s.sion, and anvthiiK. 

which c isturbs his possession must be taken to be a ti-espass tltrf 

ore, toll-owrog 41 0. 43 which .,how„ U..t, i„ ,„„i„h.hX77;. S 

to possession the accused are entitled to go armed with 
was held that the conduct of the accused in goino- to tin field 
with a number ot people armed with .sticks did not ‘TOnstitu o H e 
members of an unlawful assembly. They took the .sticks' <1 pro" 

agaiast the oppo,sit: ;£ty 

. (xv) Penumetsa Thirumahaiii -y. Emneror 44 Tnd n, m 
19 Cr. L. J. 248 (1913). ' ++ Ind. Ga.s. 40 = 

Persoas e.Kerci.sing their right of n,-!v.,h. ,i .c 
notmemherc. r>f <in *7 7 , l>iival(‘ defence are 

06 meniDcis 01. an unlawful a.s.semb v Iiv' nmelliiKi-'iff ncbia . . i 

on them or by e.xceeding that rio-lft If ' , . 

Khunja Bhuiya V. Emperor, 39 C .S9(!) f f .mir , " 

his right of nrivate dfifVnAn i,,. '‘•i, , e.'jceed.s 

iusiipc or pnvoXLe cleteacG, he will be individiiallv li-iKIr. tn.. 

any injury caused. nablo lot 

M. W. N. 1918 = 49 M Cas. 33™^ ' ^ J- !>« -.526 

It has been well-settiod that wlien t he nlv:/...'- , r i 
f ul assembl V is to estise Jmvt ti, ' V ' .h '" ' ^ ^n imlaw- 

*mHy, if he is c nvieted .SVdi„„ 147 „ “ 

also under Sectioiu 323 ,u,d 305 •, “>»'-ietcd 


^iiere 


BQ ciiiKirai: 


i|l,, w i r- 


3re were th 

common obiJet 


.Ilinrmrsuanceof acommonpur , 

Police Offieens from searching a place and the wi.nK' 

aro.se out of a common cau.se, tlie acts of alTf h . ! . 

parts of the .same transaction, and mi<dit he tl, ^ 

iu one and the same trial. ^ ««b,eet ot charge 
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£• Punjab. 

(i) Koura Khan v. Crown, 34 P. E. 1868 : 

comm™ ■*” f .“e™ »i‘l> »“y one of the 

“ Section HI, i, ai 

e&cinbly whether the object is in their minds when fh^ir 
n'seTf whether it occurs to them afterwards Tim 

ch™tc7 hvTo ^ “‘2”®'' “ elighS po Jb‘ : 

idcter, by any one of an assembly once estahli’«l->h„^ 
unlawful constitutes rioting. ^ established as 

(ii) Alladad v. Crown, IP. R. 1870; 

The accused had occasion to enter « 

S“^orhit\;r;„eSe “r 

ouch busing To protect llJseTt Er'enterrf 

=“irLrtr.is^ 

and hie i.e„, belie,“7(tttjralSmat“^^ 

attack was intended by the onneJif ? ^mediate 

latter and wounded sevm-al of them!^ assaulted the 

It was held that even if the aemiQfirl k* 
under the belief alleged, yet as they kn ^ 

was likely to be made upon them OTemraHn “ 
secure the entry into pieparations made to 

amounted to a show of crimintf fOTcT and^weJr 
by the right of private defence and that f ho 

biiem supported a charge of rioting. 

(nO Habib, etCk^. Crovvn/5 P. R/1877 

by force the^^tl5ng^^4 their prSy ^ assembly resisting 
ot the attacking party is k!lled, bn^ by^wW^t scuffle one 
piOTed, as the comm on object of the resisting ®annot be 
unlawful, each memb er of it cannof L T m ^ 
the act of one exceeding the d^ht of nriy;ifo ^^ssponsible for 
and therefore convictif n ^niVSelfon defence of property, 

■ ‘lection 147 IS unsustainable. 

(w) Nawab «. Emperor, 26 P. R. 1881 • 

of dotei^^ separate trials of opposing faet^ 
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(v) Empress/y. Saifulla, 15 R R. 1882 : 

Ditto. 

(m) Rasul v. EmpresS; 4 P. R. 1889: 

In this ruling Plowden, J., discussed the law of rioting at 
some length. 

He dissented from the general propositions laid down in 
23 W. R. Cr, 25 (1) that there is a distinction to be drawn 
between ‘‘enforcing a right and supposed right” and ‘'main- 
taining undisturbed the actual subsisting enjoyinent of a right 
which was at the time being exercised,” and (2) that everyone 
has the right to protect himself in the actual enjoyment of 
his property and in the actual exercise of his rights unless 
the case be such that the third class of Section 99 applies. 

^ With regard to the first proposal, he considered that “ the 
distinction was unreal, because if the object of maintaining 
the enjoyment was to be gained by means of or by, show of 
criminal force, he would describe the object m being to enforce 
the right and supposed right of enjoyment by means of or by 
show of criminal force.” 

With regard to the second proposal, he wrote : “No doubt 
every person has a right to p’otect himself and his property 
by all lawful means. But this qualification virtually destroys 
the proposition, To use criminal force or show of criminal 
force even upon grave and sudden provocation is an ofience 
only subject to the general exceptions. Among them is the 
exception as to the right of private defence, which permits 
the use of fore 3 under certain circumstances and within 

certain limits to defend....... property, moveable and 

immoveable, against certain specified offences. There is nothing 
in the section as to the right of private defence about rights 
in or over property as distinguished from the property itselt 

nothuig to give a greatei^ right to a person in possession 
of property than to any other person in respect of that property 
when threatened or attacked......... ......p. 30. The fact that 

the persons who assemble and use force are in possession of 
a right in or over property, which property is threatened or 
attacked by others, and which they endeavour to defend, is 
always an important point in a case of alleged rioting as 
suggesting that the of an assembly may be entitled 

to the benefit ofV ^ to the right of private 

dofencer bufc the impo fact may ' 
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commonly is exaggerated. It may confidently be laid down 
that it IS not the law of the Penal Code that five or more 
persons may assemble and resort to force or violence and 
justify all they do for the purpose of protecting their possession 
of a right or of property merely on the ground that they 
were in possession of the right or of the property, and were 
endeavouring to protect it.” 


(vii) Tokha v. Queen-Empress, 8 P. R. 1895; 

The accused were convicted of rioting under Section 147 
and ot causing grievous hurt under Sections 149 and 326. 


“ The ofience of causing grievous hurt was one which aT 
tne appellants must have known was likely to be committed 
bv some of. them in the prosecution of their common object, 
W hen a lot of villagers assemble with sticks in their hands 
intending to attack _ and injure an opposite faction, and when 

faction are wounded, it is impossible 
that thev did not all either intend to cause grievous hurt or 
at least know that grievous hurt was likely to be caused. 
Inis would be so even if some of them were not armed with 
sticks ; the difierence would be only one of punishment, but 
m the present case the evidence is that all had sticks. 
Grievous hurt was caused, and was undoubtedly caused 
voluntarily, and I therefore hold that Section 149 makes all 
the appellants guilty under Section 325. 

.It is next contended that a double sentence under separate 
convictions is contrary to the first clause of Section 7l and 
on this point reliance is placed on 16 0. 442. Section 7l is 
inapplicable to The case. There were entirely distinct ofiehces 
under Sections 147 and 326. If it were held that the offence 
tor which they have been punished under Section 325 was 
partly made up of .the ofience under Section 147, still according 
c I'ecent decision of the Bombay High Court in 17 

B. -60 separate sentences could be passed for the two offences 

pSIeribli‘fcr S«Uon““5. maximum 


“ The correctness of 16 C. 442 has 
Meredyth Plowden in 31 P. R, 1894.” 


doubted by 


■ V. 


ce 


, 82 P. R. 1885 : 

Recused was found guilty of rioting, being armed w 


aeauiy weapon, and also of causing grievous hurt by means 
IS sentenced to Bepa/rafe sentences for 



It was held that as the acts constituted two offences of a 
different cliaracter, though committed in the course of the 
same transaction, each is sejDarately punishable (7 A. 29 
followed). 


(ix) Nur Khan v. Queen- Empress, 31 P. R, 1894 : 

Accused had taken part in a I’iot in which they were 
armed with sticks and had caused five casualties among the 
persons tliey attacked. They were charged jointly under 
Section 325 with^ causing hurt to certain persons and with 
rioting under Section 147. Having been convicted under both 
sections, and having received separate sentences for each offence, 
they appealed to the Chief Court on the Revision side, and it 
was contended on their behalf that by reason of Section 7l 
they were not liable to more than one punishment, the offence 
of rioting being by the aid of Section 149 a part of the offence 
for which they were punished under Section 325. 


It was held, distinguishing 16 C. 442, that irja.smuch as 
each offender might have been convicted of the offence of hurt 
under Sections 323 and 325 by reason of the act done by him 
individually, and further as each of them might have been 
convicted under Sections 149 and 323 and 149 and 325 by 
reason of an act not. done by him individually, the sentences 
were not contrary to Section 71. 

“I need not express an opinion on this occasion upon 16 
C. 442, because the facts found distinguish the present case. 

In that case it was held that the rioting under Section 

148 Was pa>t of the offence under Sections 149 and 324, the 
petitioners not having taken part in causing the hurt which was 
caused voluntarily by other members of the assembly. It is 
not at present clear to my mind how armed rioting by A, B 
and C is part of the offence committed by D and E and imput- 
able to A., B and C as members of the same assembly, but in 
which A, B and C took no share.” 

(a;) Bhagwan Singh v. Empress, 4 P. R. 1901 F. B: 

When the offence of rioting has not been completed until 
the grievous hurt is caused, or, in other words, when the causing 
of the grievous hurt is itself the form of violence which with 
other circumstances constitutes the offence of rioting, we are 
clearly of the opinion that separate sentences cannot be imposed, 
and this would be the case not only as regards those persons 
who did not actually cause the hurt, but also the actual causer 
of it. ; 
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But we are not prepared to go so far as to hold as A 
general proposition that separate sentences passed upon persons 
for rioting and grievous hurt are necessarily illegal where it 
is found that such persons did not individually commit any 
act amounting to voluntarily causing hurt, but were guilty 
of that offence under Section 149. That view appears to have 
been accepted by a Full Bench of the Calcutta High Court 
in 16 C. 442 ; no doubt in many cases separate sentences would 
be illegal, but it seems to us quite possible that cases may 
occur in which after the offence of rioting has been establish- 
ed owing to the use of force or violence, and all the members 
of an unlawful assembly have been rendered liable for that 
oSence, one or more persons may proceed to further acts of 
violence, such as causing grievous hurt or homicide, and we 
do not see why others, who remain members of an unlawful 
assembly during the later phases, may not be held guilty in 
addition to the previously completed offence of rioting, and 
be punished separately for each offence.” 

(Followed in 31 P.E. 1916, 161 P. L.E. 1911). 

(xi) Ala Dya v. King- Emperor, 5 P. E. 1906. 

When two parties are arrayed against each other in a 
riot, it cannot be truly predicted that the offence of rioting 
was committed by- both the parties in the same transaction. 

Obviously the offence of rioting committed by each side 
forms a separate transaction, and Section 239 would be entirely 
inapplicable (15 P. E. 1882, 20 0. 537). According to the last 
authority quoted, the irregularity in the trial might be condoned 
- under Section 537 ; but this view is not apparently maintainable 
light of more recent cases, especially the Privy Council 
judgment in Subrahmania Ayyar v. King-Emp eror, 25 M. 61. 

But even though a trial be altogether illegal and void, the 

High Court is not bound under Section 439 to set aside the 
conviction where no prejudice is shown to have been caused 
irregularity. 

^ Gowardhan Das -u. King-Emperor 88 P. W. E. 1907 

— 6 Cr. L, Jv 446. 

In a trial for rioting the charge is bound to state the com' 
mon object of the assembly, but if it does not, the omission is 
not Jatal to the conviction if the accused have in no way been 
, prejudiced j but when as in this case, it is shown that the 



omission to state in the charge of rioting the time and place and 
the common object has prejudiced the accused in their defence, 
the conviction is liable to be set aside. 


Held also that where an offence forms an ingredient of the 
offence of rioting, the rioters cannot be punished both for riot- 
ing and the other offence ; so where the common object of an 
unlawful assembly was to assault the Police ojSScers in the dis- 
charge of their duty, and hurt was actually caused to some of 
them, separate sentences under Sections 147 and 332 were dis- 
allowed, and sentences under Section 332 only were maintained. 

{xiii) Masti v. Crown, 3 P. R. 191L 


M and two B's came up accompanied by the other appel- 
lants (who kept in the background), and the three forLr 

enclosure where L and his; party were sitting 
and violently assaulted L, and thereafter all the appellants 
proceeded to assault _ the other friends of L who were coming 
up. he common object was to prevent by force the demarca- 
tion ot boundaries ; they all went armed with dangs and lathis 
and everyone of them must have known that M and the two 
Jd s when they entered the enclosure would assault L. All 
the appellants were, therefore, guilty of rioting, and must be 
held responsible for the offence of pausing grievous hurt, 
inasmuch as they knew that M and the two B’s had entered 
the enclosure armed with lathis with the intention of commit- 
ing an assault on L. We consider the convictions of the other 
iully justified under Sections 149 and 325 as regards 

° ^ ™e assault on L and his party and the subsequent assault 
on F K and others. 

1 An two B s were sentenced under Sections 325 and 

49 foi assMlt on F K and others; this sentence was upheld, 

and under Sections 304 (first part) and 149 as regards the 
assault on L. « 

_ This sentence was changed to one under Section 304 
(second part). 

D King Emperor, 65 P.L. K. 1911 = 10 

P. ^ . E. 1911 = 12 Cr. L. J. 178 = 10 Ind. Cas. 643. 

B went to the Police Station to report an assault against 

F and others. The Police declined to take action. F with 

lis companions w©nt to tlic liousc of B ovidcntly with tho 

with her failure to obtain any satis- 



A, tenant of B, who was at B’s house, picked up a stick 
and came out, abusing and threatening the intruders. F struck 
the tenant one severe blow with a ch%vi, from which he died. 

It was held that F was rightly convicted under the drst 
part of Section 304, but his companions must be acquitted, for 
none of them took any part in any assault at B’s house. 

Their going to B’s house and calling out that she had got 
nothing by going to the Police Station could not make them 
members of an unlawful assembly. 

(sav) Hardit Singh v. Emperor, 161 P. L. R. 1911==12 Cr. 
L. J. 236 = 10 Ind, Cas. 278. 

Appellants, five in number, were driving some cattle be- 
longing to some canal officials to the pound. The owners tried 
to rescue the cattle, but failing started to write down the names 
of the accused. The accused got excited and attacked their 
pursuers, hurting two of them. 

It was held that as an unlawful assembly becomes guilty 
of rioting when violence is used, and in this case the unlawful 
assembly rioted when two of the pursuers were attacked, the 
members of it cannot be convicted and sentenced separately for 
rioting and causing hurt (following 4 P. R. 1901). 

(fljvi) Radha Kishen v. Crown, 7 P. W. R. 1912=67 P. L. R. 
1912 = 15 Ind. Cas. 316 = 13 Or. L, J. 476. 

Persons by simply passing close to the village of their 
enemies cannot be convicted under Section 143. 

(asvii) Emperor v. Chanda Singh 2, P. R. 1913. 

It is not the duty of the police, nor is it within their 
province, to determine in the case of riot which of the parties 
concerned was in the wrong. 

(aimi) Mihan Singh -y. Crown, 26 P. R. 1914. 

M S and his party were ploughing certain disputed land 
when members of complainant’s party came up to interfere 
with Them and to turn them out, 

As the members of the deceased’s party were the aggressors, 
their object being/ to dispossess the other party from tne 
land, M S’s party were perfectly justified in exercising their 
right of private defence ] and if M S exceeded that right, he 
and he alone was guilty -of the ofienee, and Section 149 did 



258 


guilty with 
an unlawful 


Mm equdly 

*■“* <=* 

(««c) Agra?;. Crown, 37 P. R, 1914. 

property in regardTo ^hi^'an f defence of 

4 T 1 has been wmmitteV^ Sections 403 and 

the obiri^nf went in a body to M’s /iaueM wlfb 

a If 1 ^3 recovering the buffalo which H claimed <ind 1 ■ 

self believed to be hfq TK^t, • a , ^i^-irneu. and hiin- 

and after they had eone <?nme r recover the buffalo, 

M and A, and^tLn Lme ‘*‘ 1 ^ fellowad by 

149 TOdd™ te npMd M'tMjff 304 and 

eecntion of the comn.itted in pro- 

as the members of that assembirwt mT’ ^ 
mitted in prosecution of that offence ^ 

nnsembly Vas to Se awt°£ inffaM®,”?” “? "‘F* ''' 
came up to get it back fowe j i,’ 

lants to drive them awav ThT.^ ^PPel- 

of the common Xect i S th‘f “ ’'ff “ ptoeecSion 
guilty of rioting. ’ appellants were therefore 

o 

(«®) Dhian Singh v. Crown, 16 F. R. 1915. 

The members of a party setfinf> *- i 
the purpose of committing a^daeoPv mT<,l ^ armed for 

the way „r at fhe scene of 1 d.» ?“T”« ™ 

criminal plans, and that the delihn ^ interfere with their 
their arms wherever necessary e “ was to use 

view, or to avoid the ri^l- aF effect the object in 

f party S'^upoTlihe^Dor^ "^4 '’t®® 

rte road, and kmed^tJ?^®’ 

Judges _ of the HigfSrr A? Ca!cT^^^ (sl'c Tsfv- 
conclusion that the specific commo^^b fr^ ^ 
necessarily be set out in a charp-e J. ® 

can easily understand that it K 

down any such propbsition of law onthe Domk^^^^' 
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{xxi) Mangal Singh v. Crown, 31 P, R. 1916 . 

_ Held (following 4 P R. 1901) that where the use of 
violence and the causing of hurt was the thing which turned 

I an unlawful assembly, and 

turned that unlawful assembly into a riot, separate convic- 
tion under Sections 147 and 825 were not justified. 

(xxii) Attar Singh v. Crown, 9 P. R. 1918 . 

TKn warrant of arrest was issued under Section 498. 

awa ® arrested the woman and was taking her 
away when a large concourse of people assembled, took awly the 

SiuTs orth ""t? ^ ^ 

injuries on them It was held that although resistance to 

and sLtbl°33?« justifiable 

and bections 332 and 225 not applicable, the causing of hurt 

was a necessary incident to the rescue, and therefore "formed a 

° object, and the accused were guilty of an 

offence under Section 147. oj. an 

(xxiii) Sikandar v. Crown, 36 P. R. 1918. 

mllpS who_ deliberately armed themselves and 

collected at a well, knowing full well that owing to what had 

rweU 65 and also seeing the opposite parfy collected at 

the PolW imminent, and though 

^ a'Hd they had ample 

tSLblirwiT^^ and claim the assistance^of 

the public authorities, yet refrained from doing so, being appa- 

renty eager for the fight, could not set up the right of ^prSe. 

irate ““Tif'*’ v?‘>- 
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F. Patna. 

T ^“Peror, 3 Pat. L. J, 419 = 4 Paf 

L.W. 111=1918 P.t. 264 = 19 Cr, L. J, 241_44 Ind ^s. st 

«. Emperof ‘S'* c" S ?4 0- 868, and Manirnddin 

deiDriS thA nL. point which 

«loChe“-”"5' b-^ ofthUSil “ 

hS?en a t-of defence if there 

lias been a not. This is not the law. The rio^ht of ; 

“8 subsequent sectiuna [Xf, 

XsX t“ ”ptX,Xan‘’tl °f?“" ■ '"'r “ P™ 

cJe hXentiid ir.X‘‘^?n“r°'® *" "“J®' ‘he 

^irnor to collect for that 

^ ^ 1 ! ^ numbers and such arms as mav be absoluf aItt 

to hareTecoLs^te^th^^'^V^'’?^'^ that there is no tWi 

to nave recourse to the protection of the public authorities 

full/ctSittr^ complainant’s party were p'eace- 

accused. attacked by the 

Cas.m. t’. Emperor, 3 Pat. L. J. 686:r:49Ind. 

of thrCOTrUtlSTn^off with the seal 

ui i/uo uouic, It IS not an ofience to resist th*^ 

charge of rioting cannot be sustained. ‘Attachment, and a 

^ (in) Harinder Singh v. Emneror 9 Pnf T, T k/i-i too, 

L. J. 911 = 42 Ind. Cas. 143 (1917^) ' 

.A. conviction under Section 1 lo v^/ri- c t i , i . 
reason of th A etcion i^s is not invalidated by 

reason ot ttie charge containing no specific allAo-nfm,, ^■ 

any , common object if from the evidencf it can be 
established what the common 




ed upon'ttrS?n^'’S^" alleged, and one is clearly prov 

ea upon the evidence, then the fact that the other commo, 

object has not been proved will not exonerate the ° 

from 1 abilitv. “oc exonerate the accusei 



m? Emperor, 52 Ind. Cas. 494 (1919 

it uutohi s,trz°bSs‘ ?y“idrc”“f 



261 


that can be inferred. In the absence of a. clear finding as to 

how a fight originated, a conviction for rioting cannot be, main- 
tained. 

(v) Mahesh Dutt Singh v. Emperor, 54 Ind. Cas. 773 

In the absence of a finding as to the existence of an unlaw- 
ful assembly, a conviction under Section 147 cannot be main- 
tained. 

‘'The learned Vakil cited the case o£ Poresh Nath Sircar 
(33 0. 295), where, however, the common object /ound differed 
from the common object charged against the accused. In this 
case there is_ no finding as to the existence of an unlawful 

assembly in either judgment which satisfies the requirements of 
the law.” 

(vi) Pertap Rai v. Emperor, 56 Ind. Cas. 231. (1920). 

If an accused person is charged under Section 325 read 
with Section 149, he cannot be convicted of the .substantive 

office under Section 325 (following Jatindra Nath Ohatteriee 
V. Emperor, 34 C. 698). 
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G. Burma, 

W .. Nga Shwe. L. B. R nn . , 892 , 275 . 

tions, the members^of °eath^ f between two opposino- fae- 
one trial on a charge under SeS together in 

(-) Qneen-Emprees u Nga Aung Nyun, 1 L. B. E. 56 . 

21 = 12 Bur^fVfea^CrL. J. f^^S-Empevov. U. B. R. 1905, 

road,^whicTthey “aS p^f^cfS 

the luembera of the party u^rtatfn,- "”^’,*^"^ 

St- they had 

procession along, whether with or withtt . ^^^^en their 

eating their right of way, without £•?? if® "«di- 

not have constituted an unlawful would 

was evidence in the case that the partv^ot^ ^ 

and abases, they did cons^tiSfi 





H. Other rulings. 

(^) Queen v. Hurgobind, 3 N. W. P. 174. 

ben the fe^cts epte>blisbed nrovpH fKaJ- i 

ed in deadly riot armed with Sy weapeLTnf tLT?' 

prosecutionof the common object of the as?emWnn 

ed LTmiX r'SlfvJM tfil T 

amed with deadly weapons and cnlpabk hoS'e^^grttZ 

T j Rs-gbunandan v, King-Emperor 15 O P ISQ ik 
I nd. Gas. 972 = 13 Or. L. J. 656 (1912) 

assembly^°wat Sd^to^f ^ “®™ber of an unlawful 

lying imconscious on at the outset, and was left 

y unconscious on the spot when the fip*ht sta rfpri 

remaining, members of G’s party pufsued ^ ® 

one of whom bad knocked dnwrf persons 

taken them committed the nT 

eide, it was heldThS p “r®. ^omi- 

the time the oSnce of rnlnehl 

and was therefore not be homicide was committed, 

rneretore not liable to conviction on this charge. 

408lf7?a°Tx>76“T2r '®' C«' 

at “nid 

me time ot the commission of the offence nr,^ , 

ledge acquired in the light of subsequentS^ ^ 

(ill) Mahpal Singh % King-Emperor 17 O P isa 
Or. L. J. 625 = 25 Ind. Gas. 633 (1914) O. 

memSrs under Section 147 of 

and U9 hy reason of hJrt caused" b^ one'^Sf them 
sentenced to senary f a fAr^rv^o y^4^ • • ot tliem, and wei 

oSeaces, It waa held thlTfr^ttei- ^Sfw 
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general remarks. 

a riot about land whose ownership L'^dLVu^ed.''*' 

^ privaS dS -‘"'W of 

every person has a ri4t subieet i-n 97, secondly, 

m Section 99, to deftV tt ptpertv'" 

or immoveable, of himself or of a\iv other ^ 

7 is an offence falling under 

oi theft, robbery, mischief or crimiim definition 

la an attempt to commit these offenar n^'S r 

third, there is no ridit of nrivnfo Tw • Section 99, 

there is time to have recourse to the ^ rSectidn of' tld" n 
authorities; and under Section 99 fourth 4 > public 

defence in no case extends to the infliVt: ’ ^ private 

is necessary for the pu;TdHe of dTfmmd.^ 

unlawful assembly*^f ^^tlie an _ assembly is an 

criminal force or s^ow of eriminr/T^ object is by means of 

supposed right. tSI T l as bd?n d ' 

Galeutta High Court from “ raaTntailw ^ 

been held that the Dhrnsp”tr. „ f’' right, and it haKS. 

when the party elate nTthl^^^^ apply 

the subject of the right (XT’ C W N^f l ^ oq Possession over 
686). In4P T? , s1>q i,, ^^32, 23 W. R. Or. 25 24 C 

proposition ;_he wrote thamrfodt’tllS general 

m force are in possession of a ritetin assemble 

property is threatened with attack W nth ’«'hich 

endeavour to defend is alw^t • ^ and which they 

oe rioting, as suggeslg fete " ‘^ase 

be entitlfd to tht beSt of the 

private defence ; but the imnort«non ’^^Sht of 

and is often, exaggerated. ^ ^ ®™P^® “ay be, 

and are attacS^^iiKhev^ir possession of land, 

land, then it is undoubted 

defence. The C^tta H Sh " ^%ht of private 

further in the oft-quoted cSe 6f ^SLurf. T ®'®P 

Court to be in po^ess ol'ofa 

the other side is about to fate mi <^Jiat 

aUowed to go upon the land^ armS'^and^?®®f®'°“’ 

armed and in large numbers| 



and that if they are then attacked, they are entitled to the 
right ot private defence, as they are entitled to take such 
precautions as they think are I'equired, and to use such force 
or violence as is necessary, to prevent aggression. This 
ruling w8iS folio W6(i in tdiG cbjSO of Sin^h. EmiDGror 4)1 0 

t-- similar in pS sift 

Sircar, 33 C. 295, and in Silajit Mahto u Emperor 36 C 865 

pni- Madras High Court ’in Sambo 

Filial, 2 M. W. N. 213. 

• -n -^IJaliabad High Court did not approve of the rulino- 
in Pachkaun s case in King-Emperor v. Kaliji, 24 A. 143 but 
the facts were not similar, 

_ The Calcutta High Court has also held that no right of 
private defence arises when a large body of men come armed and 

to enforce a right , or suppo.sed right (see 35 
C. 384, 26 C. 574, 35 C. 368, 1 C. L. R. 521) ; although it would 
appear from Chandulla Sheikh v. King-Emperor, 18 C. W. N 

2 M. W. N. 213, that the Calcutta 
anci Madras fiigh Courts are prepared to gfo further than the 

Allahabad High Court and allow the right of private defence 
to a party rightfully entitled to the land attacking another 
party who ha.s temporarily taken forcible possession, though no 
actual damage is being done. In the Calcutta case it was 
certainly held, that there was no time to have recourse to the 
public authorities, although the opposite party were only erect- 
ing huts ; in the Madras case the opposite party were only 
ploughing the land, and such a case was specially distinguish- 
ed by the Allahabad High Court in Jageshwar Rai’s case 
(15 A. L. J. 47) as a case in which there is ample time to have 
recourse to the public authorities. 

In the Bombay case, Queen-Empress v. ISTarsans Patha- 
bhai, 14 B._ 441, complainants had taken forcible ^ssession 
of land during the night and were ploughing up seed which 
had been sown, and attacked the accused's party when they 
went in force to the spot to remonstrate. The complainant’s 
party commenced the attack in that case, but it was also 
held that the accused’s party had a right of private defence of 
property, ' ^ ^ 

• j - following principles are suggested as general guides 
in dealing with cases in which one party has been in lawful or 
peaceful possession ■ 

entitled to take all reasonable measures to prevent dr 
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such an attack ; and^such preparations will not render them an 
unlawful assembly if they are attacked and defend their pro- 

• •,.? “ possession sees the other party tak- 

ing forcible possession of their property and doing actual 

cutting crops or ploughing up seed, they Z 
entitled to take immediate action to defend their property 
Generally also they would bo justified in immediate action If 
they anticipated that actual damage would be done to their 

Soritie^^""'® they could call in the assistance of the public 

p) But if no actual damage is being done by the party 

who has taken forcible possession, and there is no reason to 
anticipate that actual damage will be done before recourse can 
be had to the public authorities, then there will be no ridit 
of private defence, and the party entitled to possession will not 
be justified in taking the law into their own hands. 

The right of private defence, however, cannot be pleaded 
in cases where there has not been actual possession c a 
where two parties claim title to certain trees, ind one ’parto 

goes to cut the trees armed with lathis with the intention of 

resisting anticipated opposition {24 A. 298), or when a party 
g es u y armed to repair an embankment (35 C. 368) ■ nor 

dispute as to title and neither party 

land^rnd“starts^^'t? ^ 

and and starts ,to cultivate it accompanied by a band of 
men armed with Lathis, who keep otf the opnosit© nflrfw Krr 
brandishing^ the to/m. In such a case there is time to\ave 
recourse to the public authorities (9 0. 639). If, however one 
1+ ^ parties claiming title to the land is ploughino- 

It peacefully, then they have a right of privatl defence 
against the attack of the party of the Wimanfc /S 
P. R. 1914), and a prty entitled to joint possession, but out of 
possession, has no right to collect armed men and take forcible 

possession (11 0. W. N. 176 ). i-oibiuie 

eivil IrecinflciB any right of private defence against a 

ml- f: S'-- the opposite party are repairing or 

erecting or cutting a bund across a river, especially v^en there 
IS no pressing or immediate necessity of a kind showing tLt 
there was not timeJ:o have recourse to the protection ti the 

26 574^’'w£nT“^^^^^ followed in 

26 0. 574, wherein the accused s party claiming a right to 
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porli” e‘toTedde°*who ta? •™‘ “ “ ■”' im- 

occurrence (35 C. 103) althou^h^*!^^ occupation just before the 
forcibly and wron|ullf 

not give the occSnlnH ZrT' uf* ^ould 

property. ~ ^ night of private defence of 

become membera o^f an^nlawf f of private defence do not 
made on taT bT eled“ attacks 

If any person excLrht f ^^e 

Penumetsa Empt^r S" 

assembly might because unlawful if Madras). But an 
that the right of private defenpp hnfl ^ members knowing 
in it (36 C 296).^^^^ ^^^^^ded continued 

citedteihX'muat^b^^^^^^^ been 

. We nu.be, of casee^^Sr^ 

. of the amount of force tbaf « u 

to disperse an unlawful assemM,, lo “ay be used 

V. Subba Naik, 21 M, 249. ^ iscussed in Queen-Empress 

Sections 154-158. 

owner^Ldocrupfers:!^^®''^®®'" ^he liability of 

Queen-Empress V. Payag Singh, 12 A. 650. 

Erae v. Queen-Empress, 10 0. 338. 

K.ui &amuddin u. Queen-Eaprese, 28 C. 504. 

olva bundan v. Emperor, 39 C. 834. 

Harendra Lai Roy i;. King-Emperor,’ 8 0. W. N. 908 
"n o a Eadha Nath Chowdhry, 7 G, L. R. 289 

Section 153. 

pur““r - ?r- 

_mperoi v. Khushal Singh, 23 A. W. N. 1886 

mperor % Hussain Bakhsh, 29 A. 569. 

Abdullah u Emperor, 17 A. L. J. 200. 
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Section 148 . 

When one member of an unlawful assembly is armerl wUT, 
a deadly weapon, the other members of the assembly caT,nn7 
convicted under Section 148 (read with 149) It i. Tl 

Sarkar Emperor, 7 0. W. N. 512). In „ Choitaao Kaoto, le 

Cr. L. J. 646 (Calcutta). 



a not. 


PROCEDURE. 

1. Separate trials. 

_ There must be separate trials oE the opposing factions 


in 


(28 A. W. N. 1881 ; 160 A. W. N. 1882 ; 26 P R 18si • t 
P. R. 1882 ; L. B. R. 1872-1892, 275 ; 1 L. B. R. 56). ' ’ 

• opposing factions are tried in one trial, this is not an 
irregulauty which can be condoned, but even though a trial be 
altogether Illegal and void a High Court is not bound to set 
aside the trial on revision (5 P. R. 1906). 

2. Charge and finding about common object. 

In 21 C. 955 it was held that when there are two alter- 
native common objects in the charge, and the verdict of the 
Jury leaves it m doubt as to what was the common object 
which actuated the accused, the verdict is bad. A similar finOino- 
was in 22 0, 216. where there were two pS L eo °m°f 
and there wae no cUar finding which h^ been accept^ 
In d,3 C. 295 the judgment of the Magistrate contained no 
fandingwhac the common object of the assembly was, and the 
facts found by the Sessions Judge completely^ negatived the 
common object set out in the charge, which was not ftated with 
due precision. 

. These last two cases were distinguished in 36 0. 158 wherp 
It was found that when the common object of an unlawful as 
sembly was stated in the charge to be to enforce a right or 
supposed right, and there was no dispute as to the common 
object in the lower courts, which did not therefore discuss the 
question or come to any express finding on the point, they had 
mphedly found the common object to be the same as stated in 
the charge, and the accused had in no way been prejudiced. 

In 36 C. 865 it was held that the question was whether fh. 
common object established agreed in essential particulars with 
tiiatlaid down in the charge j and that it ^is not a genTrS 
proposition of law that a conviction under Section 147 
be supported where the common object as stated in the cK 
35“r “ade out. This principle had been adopted fn 

3A C. 384, wherein the accused had been charged with rioting 
with intent to dispossess the complainant, but the Annpll 

thought tte question ^o£ poss^JSu tt IStS 
found them guilty of rioting with the intention of enfo^iSf 
their rights or supposed righte Ut was held that bo“h 
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the common objects raised the same question and the accused 
had not been prejudiced. 

But (23 C. W. N. 693) where the common object alleged in 
the charge is not established, and there is no alternative, there 
can be no conviction for rioting. 

In 39 C. 781 it was stated that in cases of rioting the 
common object should be stated in the charge, but the omission 
to state it does not vitiate a conviction if there is evidence on 
the record to show it. It was further held, however, that in a 
charge under Section 149 it was obligatory to set out the 
common object. 

The principle laid down in the first part of this ruling wa,s 
followed also by the Punjab Chief Court in 38 P. W. R. 1907, 
but it was added therein that if the accused have been 
prejudiced in their defence by the omission to state in the 
charge the time and place and the common object, the conviction 
is liable to be set aside. 

The second portion of the Calcutta ruling was, however, 
dissented from by the Punjab Chief Court in 16 P. R. 1915, 
when the Judges held that, though it was de.sirable to set out 
in a charge including Section 149 the spccitic common object of a 
riot, they were not prepared to go further and lay down any 
such proposition of law on the point as had been laid down in 
39 C. 781. 

The Patna High Court has held (2 Pat. L. J. 541) that a 
conviction under Section 148 is not invalidated by reason 
of the charge containing no specific allegation of any common 
object if from the evidence it can be clearly established what 
the common object was. If two common objects are alleged, 
and one is clearly proved, then the fast that the other com- 
mon object has not been proved will not exonerate the accused 
from liability. That Court has further held that the common 
objectmust be proved and cannot be inferred (52 Ind. Cas. 494), 
and that there must be a finding as to the existence of an 
unlawful assembly (54 Ind. Cas. 773). 

•When accused are charged under Sections 826 and 149, 
but are acquitted of rioting, all ofl'ences which they are charged’ 
of having committed by implication disappear, and the defence 
cannot be called upon to answer to the specific act of causing 
grievous hurt simply because it may have appeared in the evi- 
dence (16 C. W. N. 1077) ; and when the charge is under Sec- 
tions 325 and 149 there cannot be a conviction under Section 
315 (56 Ind. Gas. 231, Patna). 
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If the accused are charged in the Lower Court of rioting 
only, the Sessions Judge is not authorised to convict under 
Section 323 or 353 (30 C. 288, 18 C. W. N. 1274, 18 C. W. N, 
p76), but a High Court on revision has power to alter a 
finding of noting into one of murder (37 M. 119). 


Separate and Cumulative Sentences 

Section 7l of the Penal Code. 

A Full Bench of the Bombay High Court held in 17 B. 
260 that when a prisoner is convicted of rioting and hurt, and 
the conviction for hurt depends on the application of Section 
149, it is net illegal to pass two sentences, one for riot and one for 
hurt, provided that the total punishment does not exceed the 
maximum which the Court might pass for any one of those 
offences. When, however, the accused is guilty of rioting, 
and^ is also found to have himself caused the hurt, he may be 
punished both for rioting and for hurt, and in such a cise the 
total punishment may legally exceed the maximum which 
the Court might pass for any one offence. 

The principle enunciated in the second portion of this 
ruling has been followed also by the Allahabad High Court 
in 39 _A. ^ 623, which followed the F. B. ruling 7 A. 757, 
wherein it was held that when certain of the rioters commit 
individual acts of violence with their own hands, which 
establish distinct offences of causing hurt separate from and 
independent of the offence of rioting which is already completed 
separate sentences are not illegal. 

In 6 A. 121 it had been held that a riot is part of the 
other offences, the force or violence incident to their com- 
mission converting what would otherwise have been a mere 
unlawful assembly into a riot. This ruling was dissented 
from in 7 A. 29 and 9 A. 645. Tn the latter ruling it was 
held that members of an unlawful assembly other than those 
who committed the individual acts of violence may be separately 
punished both for rioting and for causing hurt, and that Section 
71 had no application. This ruling differs from the first portion 
of the Bombay ruling 17 B. 260. 

The first Calcutta ruling was 11 C. 349, wherein it was held 
(following 7 A. 29) that inasmuch as it had not been found 
that the causing of hurt was the force or violence which alone 
constituted the rioting. Section 71 did not apply and the 
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serrate sentencK wore legal, tt wa.s remarked in that 
that had jt been found that the causing of the liurt was the 
fee or vfenco which alone constituted the riotfe 
Judges would be prepared to hold that the accused could Hot bo 
punished both for fusing hurt and for rioting. This was the 
leory which had been suggested by G A. 121 but noi 
apparently .subsequently accepted by the Allaliabad High Com? 

In 16 C. 442 a Full Bench overruled 11 C. y49, and hold 
that separate sentences foi rioting and causin«- liml nro r. i 
legal when it is found that such persons 
commit any act which amounted to voluntarily causimr huif 
but were guilty of that ofience only under Section 1 4 <)^ Th: ’ 
IS contrary to the Allahabad ruling 9 A 645 l1 C l u 

in V? C tlo distinguished. The ob d didwm 

di^eld from, Tt IXndVafjXf 
committed before the blows were struck. * 

In 19 C. 105 it was held that as resistnnoo fU,. i>.r 
maximum punishment provided bv Section i t« ^ i i - 

Ttts; :rpLlsfrsSrr 

SrforiXr Se^trTaTd t 

This ruling was followed in 40 C. hi ^ 

held as follows: ‘‘Thp ifc was 

series of years been to the effeS that^eimm? 

not be passed unon nflonirf Uk slmuld 

which is specifically sUted ^’’oting for the offence 

the .Xbi;;Xis!“X t:: Sj t “= 

specifac charge is laid aMiin^f ii,, • i* •, «nveral cases, a 

such offence”. Two othet®ruliXoE the' ofreX 

on tins subject are 4 0. W. N. 245, and 8 C W N 244 ® TnT 
former it was held that «t.not.ofe w. xn. d44. In the 

and 363 should not be paSd when Sections 147 

unlawful assembly comnuttinD- tbn°J^\^ 

Section 353; in the Mtefr.S! •! under 

pass «^ate sentences foimdotfn^S illegal to 

are not proved to have individ„-.ii’ npoii persons who 

Of those offences under Section 149.*'*^““^®'^ 



The Madras High Court has recently dealt with this 
question in Krishna Ayyar t;. Emperor, 24 M. L. T. 96 = 526 
M. W. N. 1918—49 Ind. Cas 337 : — “ It has been well settled 
that when the object o£ an unlawful assembly is to cause hurt, 
then a member of that unlawful assembly, if he is convicted 
under Section 147, cannot be convicted also under Sections 323 
or 325 read with 149, except that such of the accused as are 
proved themselves to have caused hurt in the riot would be 
rightly convicted s of the offence of hurt in addition to the 
offence of rioting. 

The Punjab Chief Court in 8 P. R. 1895 noted that the 
correctness of 16 C. 422 had been doubted in 31 P. R. 1894, and 
that offences under Sections 147 and 325 were distinct, and that 
Section 71 was not applicable. It was added, however, that even 
if the offence under Section 325 was partly made up of the 
offence under Section 147, still according to 17 B. 260 separate 
sentences could be passed for the two offe nces provided the 
punishment did not exceed the maximum prescribed for in 
Section 325. 

The question was discussed by a Full Bench in 4 P. R. 
1901, and therein it was held that when the offence of rio'dng 
is not completed till the hurt is caused, or, in other words, when 
the causing of the hurt is itself the form of violence which 
with other circumstances constitutes the offence of rioting, 
separate sentences cannot be imposed, and this is the case not 
only as regards these persons who did not actually cause the 
hurt, but also as regards the actual ca iser of it. This goes 
further than the Calcutta and Madras rulings,, wherein it was 
held that in such cases the individual causer of the hurt can be 
separately punished. 

It was further written in this Full Bench ruling that the 
Judges were not prepared to hold as a general proposition, as 
had been held in 16 C. 422, that separate sentences passed for 
rioting and hurt are necessarily illegal when it is found that such 
persons did not individually commit any act amounting to 
Voluntarily causing hurt, but were guilty of that offence under 
Section 149. No doubt, it was held in many cases separate 
sentences would be illegal, but cases may occur in which after 
the offence of rioting has been established owing to the use of 
force or violence, and all the members of the unlawful assembly 
have been rendered liable for that offence, one or more persons 
may proceed to further acts of violence such as causing hurt or 
homicide, in which case there is no reason why others, wUq 
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i?emain members of the unlawful assembly durincr the later 
phases, should not be held guilty in addition to tlie'^previouslv 

punished separately for each 

1Q1 was followed in 161 P. L, R. 1911 and 31 P. R. 

916, and it was again held that when the use of violence and 
the causing of hurt was the thing which turned the assemblv 
into an unlawful assembly, and turned that assembly, into a 
jiftkeT Sections 147 and 325 are not 

To sum up — 

(1) Separate convictions for rioting and hurt of nersons 

sSn S.“”“ 0* “ 

m High Court has held that Section 71 is annh 

that separate sentences are not illegal, provided ^hat 
the total punishment does not exceed the maxi kSi that mav 
be passed tor one of the offences. «»^imum umt may 

tion 71 hatufatnWH? 

be separately punished for the two ohences. ™“"'“ ““y 
(This was heM also by the Oudh Court in 1 7 0 C 1841 

aU” “at I'erlVf Luol^' 

It puLiwprtssrc^^^ oft, ““f ■ 

sentences Will nnf ;n i Wie offence, separate 

14 A. L. J. 738 = 17 CrX j 418 ^^^??"t®I 
purported to follow 9 A ^65 R 

separate sentences may be plsed piZdef ^ f ^ ? 
..ofoly passed does nol escelj th^tS ifsSorSd”'^' 

aueh^““fe,SnetfUo?,°ga‘f> ■“ 

and ha, held tSThf h at« if be Z f 
sentences would be illAirai n% • ^ whore separate 
IvoulSlIgal iu which they 



(2)^ Separate convictions for rioting and hurt, when it is 

the causing of hurt that was the offence which turned the un- 
lawful assembly into a riot. 

The Allahabad High Court is not very clear on this point, 
but 6 A. 121, where it was held that in such a case separate 
sentences are illegal, was dissented from in subsequent rulings. 

The Calcutta and Madras High Court have held that none 
but the individual causer of the hurt can in such cases be 
separately convicted; and the 'Punjab Chief Court has held that 
no one, not even the individual causer of the hurt, can be 
separately convicted. 
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CHAPTER VIIl 

DEA.TH OR HURT IN ROBBERY, DACOITY, AND 
BURGLARY. 

Section 890 Theft is “robbery ” if in order to the com- 
initting of the theft, or m committing the theft, or in carrvine 

Sf fT property obtained by^the 

theft, the offender for that end voluntarily causes or attempts to 
cause Lo any person death or hurt or wrongful restraint, or 
fear of instant death, or of instant hurt, or of instant wrongful 
rcstirfiint* ^ 

391. When five or more persons conjointly commit or 
attempt to commit a robbery, or where the whole number 
of persons con.iointly committing or attempting to commit a 
robbery, and persons present and aiding such commission or 
attempt amount to five or more, every person so committing 
attempting or aiding is said to commit dacoity. *” 

_ 892._ Whoever commits robbery shall be punished with 

rigorous imprisonment for a term which may Ivtend to ten 
years, and shall also be liable to fine; and if the robborv bn 
committed on the highway between sunset and s^t^rtL 
imprisonment may be extended to fourteen years. 

attempts to commit robbery shall bo 
punished with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. ^ 

mi-f vlkt “T committing or attempting to com- 

mit robbery voluntarily causes hurt, such person, and anv 

other person jointly concerned in committing or attomptimr to 
a„eh robbety, shall bo punished witlUransportaMo” fo;! 

1 e, or for iigorous imprisonment for a term which may oxtoiid 
to ten years, and shall also be liable to fine. ^ 

395. Whoever commits dacoity shall be punislied with 
transportation for life, or with rigorous imprisonment W 

tr&ir^'°^ liable 


_ 396. If any one of five or more persons who are enn 

Cify"°ev“f one'^Tn^"®'” committing 

^ bhose persons shall be punished with 

term wM^rX e^end^tnf®’ for a 

term winch may extend to ten years, and shall also be liable to 



397. If at the time of committing robbery or dacoity the 
offender uses any deadly weapon or causes grievous hurt to any 
person, or attempts to cause death or grievous hurt to any 
person, the imprisonment with which such offender shall be 
punished shall not be less than seven years. 

398. If at the time of attempting to commit robbery or 
dacoity, the offender is armed with any deadly weapon, the im- 
prisonment with which such offender shall be punished shall 
not be less than seven years. 

459. Whoever whilst committing lurking house-trespass 
or house-breaking causes grievous hurt to any person, or 
attempts to cause death or grievous hurt to any person, shall 
be punished with transportation for life, or imprisonment of 
either description for a term which may extend to ten years, 
and shall also be liable to fine. 

460. If at the time of the committing of lurking house- 
trespass by night or house-breaking by night any person 
guilty of such offence shall voluntarily cause or attempt to 
cause death or grievous hurt to any person, every person joint- 
ly concerned in committing such lurking house-rrespass by 
night or house-breaking by night shall be punished with trans- 
portation for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall ^also be 
liable to line. 

It is beyond the scope of this book to discuss in detail 
the law of robbery and dacoity. We are concerned only with 
those cases of robbery and dacoity in which death or hurt is 
caused. 

Theft is robbery under various conditions which do not 
involve the causing of hurt. Thus theft may be robbery 
because in committing the theft the offender attempts to cause 
hurt, or causes wrongful restraint, or fear of death, hu<t or 
VFrongful restraint. In none of these cases could a charge be 
framed under Section 394. Section 392 would be the only 
section applicable. But when the fact which transmutes theft 
into robbery is the voluntary causing of hurt, then, while 
Section 392 still applies, insomuch that a charge under that 
section should be framed, the Magistrate is not justified in 
disregarding the application of Section 394, and a charge of 
voluntarily causing hurt in committing robbery should be added 
under that section. The section imposes a specific penalty for 



the specified act; and if there hs prifna facie ground for believ- 
ing that the accused has committed the act, ho sljould bo charaed 
with it. 

(Crown V, Po Lon, 1 L, B. E. 232 1902.) 

As an ofience under Section 392 is necessarily included 
in an offence under Section 894, a person guilty under both 
sections can be convicted and sentenced only under Section 
894, 


(Queen-Empress v. Durga, Bat. Un. Cr. C. 511 1890.) 

In a case where robbery was committed by four men, two. 
one of whom ^ was the appellant, went from house to house 
bullying and ill-treating the inmates and making tliein give up 
their valuables, while the other two kept guard on the house 
tops ; of the latter pair one was armed with a gun which he 
fired off several times, and towards the close of the affair, when 
the villagers began to throw stones, he shot and killed one of 
them. The question was whether the appellant was liable for 
the act of his companion who shot the villager. 


It was held that Section 34 was not applicable to the case 
as the act which caused the death was not done by several 
persom, but only hy one. In many such eases the difficulty 
of fixing responsibility on to all the gang does not arise, because 
such robberies are often committed by gangs of 5 or more 
men,,and the Section 149 is applicable, a section which goes 
much further than Section 34, as it relates not merely toWs 
donem furtherance of the common object, but also to such 
acts as the offenders know to be likely to be committed in 
furtherance of that object. There is also Section 390, which 
lays down that if any one of 5 or more dacoits commits a 
murder m the eourse of the dacoity every one of the dacoits may 
be punished with death. Here, however, there were only four 
culprits, so neither Section 149 nor Section 396 can be applied. 

apply Section 111 it would have to be found 

Sol abettor of the robbery, and 

(2) that the murder was a probable consequence o£ the abetment 
and was committed in pur-suance of the conspiracy to commit 
the robbery.^ It might be argued that when two or more 
persons^ ]ointly commit an offence, each of them is not merely 

a principal, but ns also an abettor of his companions, since he 

IS aiding them in the doing of the act. It was not, however 
considered necessary to decide this point, since it cou.P 
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murder was a probable consequence of the 
abetment to commit robbery. In a robbery of this kind, when 
there in no previous enmity of any sort, firearms are taken with 

the main object of frightening the villagers, and it is not 
the intention of the robbers to use the fire arms with deadly 
effect unless it should be necessary to do so in or<ier to effect 
^eir escape. If the appellant and his comrades had been asked 
by a friend shortly before the robbery what were the odds on 
committed during the course of that robbery, 
they would have probably said the odds were against anybody 
being killed, and the answer would probably have been right. 
Many such robberies take place without any one being killed' 
No general rule, however, can be laid down as to probabilities 
in such cases ; every case must be judged on its own merits. * It 
was held therefore that the conviction for murder could not 
be upheld by reason of Section 111, but that Section 394 was 
clearly applicable, and that the maximum sentence should be 
passed. - 

(Harnam Singh v. The Crown, 21 P. E.. 1919). 

1°- c^^'Cting Section 396 it was the intention of the Tiegis- 
lature that the sentence of death should sometimes be inflicted 
on a person convicted of taking part in a dacoity, in the 
course of which a murder is committed, even though there is 
Mthing to show that^ he himself committed the murder or 
that he abetted it within the meaning of Section 107, I. P. 0., 
or that he even knew that it was likely to be committed in 
prosecution of the common object of his comrades. 

(Empress u Tantia Bhil, 4 C. P. L. R 1 Cr.) 

essence of an offence under Section 396 is that 
the dacoity is the joint act of the persons concerned; and the 
second essence _ is that the murder is committed in the course 
of the dacoity in question (King- Emperor v. Madura 
Thakur 6 0. W. N. 72, 1901). Murdef committed by dacoits, 
when they were engaged in carrying off the stolen property, 
IS murder while they were engaged in committing dacoity, and 
IS therefore punishable under Section 396 (Vitti Thevan 17 
M. L. J. 118 = 6 Cr. L. J. 201, 1906). So when certain prisoners 
broke out of a Police guard, and after seizing the Police rifles 
and arnmunition, etc., effected their escape, and one of them 

killed him, the circumstances under 
which the_shot was fired not being disclosed, it was held that 
the accused were rightly convicted under Section 396 (Npa 
Kyaw V. Queen-Empress, L, B. R 1872— 1892, 502). ^ 
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But in a case where after the commission of a daeoity, 
in which the dacoits, being interrupted by the villagers, 
did not get any plunder and were attempting to escape, and 
one or more of them in order to facilitate their escape attacked 
and killed one of the pursuing party, it was held that Section 
396 did not apply, but only the person or persons actually 
taking part in the killing were liable therefor. 

(Emperor v. Chandar, 47 A. W. N. 1906 = 3 Cr. L. J. 294). 

Similarly in a ease where several persona were found 
endeavouring to break into a house, and some of them being 
armed used violence, but only in attempting to escape being 
arrested, it was held that as no robbery or daeoity wa.s com- 
mitted, they could not be convicted'under Section 397 read with 
Section 511; but the conviction under Sections 398 and 399 
were correct; and the accused might also have been convicted 
under Section 402 (Queen- Empress v. Beni, 23 A. 78). 

In Queen-Empress ». Sakharam Khandu, 2 Bom. L. R. 
325 (1900), where daeoity had been committed, and when 
retreating on the advent of the villagers in superior force one 
of the dacoits had killed a man. it was held that the retreat 
was a continuation of the daeoity, and murder must be taken 
to have been committed in prosecution of the common object of 
the assembly. 

In Queen-Empress v. Umrao Singh, 16 A. 437 (1893), it 
was held that) Section 396 is not a section preating a separate 
and distinct offence. It merely provides a particular punish- 
ment for those who conjointly commit daeoity in the course of 
which murder is committed; and that to establish a liability to 
the punishment provided by the section, it is necessary to 
prove that the person slid to be liable was one of those who 
were conjointly committing daeoity, and was present when the 
act of murder in the daeoity was committed. 

But in Queen-Empress u Teja, 17 A. 86 (1895) it was 
held that it ^ matters not when in the commission of a daeoity 
a murder is committed, whether the particular daeoit was 
inside or outside the house when the murder was committed, 
or whether the murder was committed inside or outside the 
house, so long only as the murder was committed in the 
commission of that daeoity. This latter ruling was followed 
in Chittu v. Empfess, 4 P. R. 1900, wherein it was held 
that if a daeoit in the progress and in pursuance of th^ 
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commission of a_ dacoity commits a murder, all of his companions 
who are participating in the commission of the same dacoity 
may be convicted under Section 396, although they may have 
no participation in the murder beyond the fact of participation 
in the dacoity.^ And in Emperor v. Girya, 6 Bom. L. E. 248 it 
was held that it is not necessary for the prosecution to prove 
that the others expected that murder would be committed 

In order that Section 396 may be applicable,' the offence 
committed must be murder and not merely culpable homicide 
not amounting to murder; therefore when in committing a 
dacoity the accused stuffed a cloth into the deceased’s mouth 
in order to silence him and not with any idea of killing him, 
they must be convicted under Sections 304 and 395, fand not 
under Sections 302 and 396. In re Sengoda Goundan" 18 M L 
T. 103 = 621 M.W. N. 191516 Cr.L. =J 614 = 30 Ind Cas’ 
438 (1915). ■ " 

There has been some conflict of opinion as to whether 
Section 397 can be applied to all the members of the gang. 
It is noticeable that Section 394 renders all persons jointly 
concerned in committing a robbery liable to enhanced punish- 
ment if any of them causes hurt, whereas the phraseology of 
Section 397 is different. It was held in Queen-Empress v 
Mahabir Tiwari, 21 A. 263, that the words “such offender’’ in 
Section 397 include any person taking part in the dacoity who, 
though he may not himself have struck the blow causing the 
grievous hurt, is liable for the act by reason of Section 34. 
This ruling was approved in Chatar Singh v. Emperor, 15* 
P. B. 1901, and Crown v. Mohna, 16 P. K. 1901. 21 A. ' 263 
was, however, overruled in Emperor v. Nageshwar, 28 A. 
404, wherein it was held that Section 397 applies only to the' 
actual person or persons who at the time of committing robbery 
or dacoity maj*^ use any deadly weapon or may cau.se grievous 
hurt to any person, or may attempt to cause grievous hurt to 
any person. This ruling followed Queen- Empress v 
Septa,, 186 A. W. N. 1899 ( = 28 A, 404. Note), and the same 
principle has been enunciated in Komali Viswassan, 1 Weir 
450 = 2 Weir 515; Emperor y. Bhura Ahir, 16 O. 'p. L. R, 
97; Po Win Emperor, 7 L. B. R. 26 = 20 Ind. Cas 
416 = 14 Cr.L. J. 432. 

Section 397 does not prescribe a separate offence, but is 
merely a rider providing a minimum sentence in certain cases 
and the accused should be charged with the offence of robbery 
or dacoity, as the case may be, coupled with Section 397 (15 
P. B. 1901). The offence of voluntarily causing hurt of either 
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description in committing or attempting to commit a robbery 
jS punishable under Section 394. (16 P. R 1901). 

In Harnaman v. Queen- Empress, 6 P. R. 1901, the 
question was discussed whether “causes grievous hurt” in 
Section 397 means “commits the offence of grievous hurt” or 
not. It was considered that as Sections 397 and 459 have never 
contained the word “voluntarily,” there is no reason for import- 
ing that word into the sections merely because it appears in 
other sections, or because the offence punishable under Section 
325 is that of “voluntarily causing grievous hurt.” 

The question was not, however, finally decided because it 
was found that hurt amounting to grievous hurt, was caused 
by an act in itself an offence done in furtherance of the 
intention to rob and at the time of committing robbery, and 
therefore Section 397 applies. 

The accused had struck a woman in order to steal the 
horse on which she was riding, causing her to fall to the 
ground; it was held that Section 397 was applicable whether 
the fracture of the arm was caused by a blow or by the fall on 
the ground inasmuch as the accused caused the fracture by 
an act done in furtherance of his intention to steal the pony, 
and that act was itself an offence. 

In Nga I. V. Emperor, 6 L. B. R. 41 = 16 Ind. Cas. 651, it 
was held that the word ‘ uses ’ in Section 397 should be con- 
strued in a wide sense so as to include carrying the weapon 
for the purpose of overawing the person robbed. 

Section 398 applies only to cases of attempt to commit 
robbery or dacoity (Nga Shwe Waw v. Queen-Empress, 
L.B. R. 1872—1892, 280). 

In a charge and finding under Section 898 the substantive 
Section 393 should be mentioned as well as the supplementary 
Section 398. 

(Chan Hok u Emperor, 12 Cr. L,J. 468=11 Ind. Gas. 
1004). 

In Lal Khan v. Crown, 19 P. W. R. 1912 = 17 P. L. R. 
I9l2 = i3 Ind. Cas. 998 = 13 Cr. L. J. 182, it was doubted 
whether a lathi can be rightly described as a deadly weapon 
for the purposes of these sections, 

Section 398 is applicable only to the actual person who is 
armedi (Queen u Bhavja, Eat. Un. Cr. C. 797, 1895). 



Sections 459 and 460 provide for a compound oftence, the 

governing incident of which is that either “lurking house 
trespass” or “house-breaking” must have been completed in 
order to make the person who accompanies that offence, either 
by causing grievous hurt or attempting to cause death or 
grievous hurt, responsible under those sections. In other words, 
the causing of the grievous hurt or the attempt to cause death’ 
or grievous hurt must be done in the course of the commission 
of the offence of lurking house trespass or house-breaking, and 
at the time when it is being, committed. The provisions o’f the 
section must be construed strictly, and it is not contemplated 
that when the principal action done by the accused persons 
amounts to no ^ more than a mere attempt to commit the 
offences of lurking house trespass or house-breaking, the sec- 
tions should be applicable. 

(Queen-Empress v. Ismail Khan, 8 A. 649). 

So where an attempt is made to break into a house at 
night, but the offenders are interrupted by the inmates, one of 
whom is killed, the offenders cannot be punished under Section 
460, as the offence of house-breaking has leen attempted only 
and not committed. (Saifudin v. Crown, 16 P. R 1874), 
and to support a charge under Section 459 or 460 the grievous 
hurt must be caused or the attempt must be made during the 
time that the house-breaking is being committed and not 
after that offence is completed and the offender has left the 
premises. 

(17 P. R. 1876, Imamuddin v. Crown.) 

This ruling was approved in JaflSr ■?;. Emperor, 2 P. R. 
1882, wherein it was held that the expression “at the time 
of committing house-breaking by night” must be limited to 
the time during which the criminal trespass continues which 
forms ah element in the house trespass, which is itself essential 
to^ house-breaking, and cannot be extended so as to include any 
prior or subsequent time. 

In a case where burglars had left the house on an alarm 
being raised, and in the courtyard one of them stabbed a man 
who tried to seize them, injuring him so that he died later 
on, it was held that the house-breaking by night was completed 
first, and then as a separate transaction grievous hurt was 
caused by a dangerous weapon, both accused being equally 



liable undei’ Section. S-i, but Section 460 did not apply, but Sec- 
tions 457 and 458 and 326 applied. (Sed Rasul v. Crown, 
27 P. R. 1916). 

But in a case in which a house was invaded by a party of 
burglars, and the owner of the house seiised one of the burglars 
as he was making his escape and in the scuffle in the dark 
was mortally wounded, it was held that the burglar could be 
convicted under Section 460. 

u offence of burglary armed with a deadly weapon is 

iteelt a very serious one, and when to this is added the crime 
or a reckless use of the deadly weapon, no possible reason exists 
tor giving anything but the maximum sentence. (Harbans 
V, Crown, 33 P. R. 1916). 

Section 460 intended to provide for the punishment of 
prsons who were jointly concerned in the committing of 
house trespass or house-breaking altogether irrespective of 
whether they were the persons who cau.sed or attempted to 
cause death or grievous hurt. It never intended that if a 
person while he was committing burglary happened also to 
commit murder, he should be punished only for burglary and 
not tor murder. 

«^ 7 o ^ A. L. J. 574 = 11 Ind. Cas, 

570 = 12 Cr. L. J. 395, 1911). 
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CHAPTER IX. 

ATTEMPTS TO KILL 


1 /I Whoever does any act with such intention or know- 

Jedge, and under such circumstances that if he by that act 
ca,used death he would be guilty of murder, shall be punished 
ivith imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine; and if hurt 
IS caused to ^any person by such act, the offender shall be 
aabk either to transportation for life or to such punishment 
as hereinbefore mentioned. ^ 


When any person offending under this section 
sentence of transportation for life, he may, if hurt 
be punished with death. 


is under 
is caused. 


ILLUSTRATIONS. 


(a) A_ shoots at Z with intent to kill him under such 
circumstances that if death en.sued A would be 
guilty of murder. A is liable to punishment under 
this section. 


(b) A with the intention of causing the death of i 
child of tender years exposes it in a desert plac6 
A has committed the offence defined by this sectioi 
though the death of the child does not ensue 


(c) A intending to murder Z, buys a gun and loads it. 

A has not yet committed the offence. A fires the 
gun at Z. He has committed the offence defined 
m this ^ section, and if by such firing he wounds Z, 
neis liable to the punishment provided by the 
latter part of the first paragraph of this section. 

(d) A, intending to murder Z by poison, purchases poison 
and mixes tlie same with food which remains in A’s 
keeping. A has tiot yet committed the offence 
defined in this section. A places the food on Z’s 
table or delivers it to Z’s servants to place it on 
Z s table. A has committed the ofience defined in 
this section. 


308. Whoever does any act with snch intention or know^ 

ledge that if he by that act caused death, he would be guilty 
ot culpable homicide not amounting to murder, shall be ptinish^ 
ed with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both and if 
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hurt is caused to any person by such act, shall be punished 
with imprisonment for a term which may extend to seven 
years, or with fine, or with both, 

ILLUSTRATION. 

A, on grave and sudden provocation, fires a pistol at Z 
under such circumstances that, if he thereby caused death he 
would be guilty of culpable homicide not amounting to murder 
A has committed the offence defined in this section. 

attempts to commit an offence punishable 
by this Code with transportation or impri.sonment or to 
cause such an ofience to be committed, and in .such attempt 
does any act towards the commission of the offence, shall where 
no express prevision is made by this Code for the punishment 
of such attempt, be punished with transportation or imprison- 
ment of any description provided for the offence for a term of 
transportation or imprisonment which may extend to one-half 
of the longest term provided for that offence, or with such 
fane as is provided for the offence, or with both. 

There is a conflict of authority as to whether an attempt 
to murder, it the act done is one which does not fall within the 
purview of Section 307, can be puni.slied under Sections 299, 
300 and 511. Ihe Bombay High Court has held that it can 
be so punished (Keg v. Francis Cassidy, 4 B. H. 0. 17 ; 1867). 

hi Allahabad High Court, on the other hand, hafi held 

. (Q'>^®®’^-Lmpress v. Middha, 14 A. 38 = 176 

AW, N. 1891). 

r,M decidendi of the Allahabad ruling i.s that Section 

3p7 was meant to be exhaustive, and that no Court has any 
right to resort to the provisions of Sections 299 and 300 read 
with ...ectiori 511 for the purpo.se of convicting a person of the 
offence of attempted murder which, according to the view of 
the Court, does not come within the provisions of Section 307 
The latter ruling is the more recent, but the former has the 
support ot Mr. Mayne, who gives good reasons for preferring 
it. (Jiwan Das v. King-Emperor, 30 P. R. 1904). * 

In the Bombay case the prisoner wa.s about to pull the 
trigger of a loaded gun, which, however, was not capped, though 
the prisoner believed it to be so when the gun Ws pulled 
from hts hands. It was held that there was an attempt to 

murfer. Mt under S«tion 307, but nude,- Scelioi. 511. coli>led 

wjth Sections 299 and 300. ■ 
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^ In the Allahabad case the accused pointed a loaded pistol 
at a pepon to shoot him, and pulled the trigger. The can 
SShfn 30^7^^ charge did not go off. He was convicted under 


This judgment was delivered by Mr. Justice Straight. 
One of his reasons for the finding was that Section 5 1! is 
limited to cases punishable with transportation or imprison- 
iMnt, and therefore attempts to commit murder, which is an 
offence punishable with death, cannot be included. In reply 
to this reasoning Mr. Mayne points out that the offence of 
murder is also punishable with transportation, and also that 
this reasoning, could nob be applied to Section 308, which is in 
par% materia with Section 307 and worded in,the same way 
and can hardly admit of different treatment. 

_ The second reason of Mr. Justice Straight was that Sec- 
tion 307 was intended to be exhaustive. Mr. Mayne’s remarks 
are as follows:— “As to the second reason, it is, of course, clear 
that any attempt coming under Section 511, which is specifi- 
cally provided for elsewhere must be dealt with under the 
express provision. For instance, an attempt to wage war 
against the Queen must be dealt with under Section 121. It 
is also quite clear that any attempt to commit culpable homicide 
which falls under Section 307 or 308, must be dealt under them’ 
and not under Section 511. What the Bombay case decided 
was that an act done towards the commission of an attempt 
to ihurder, which was not an act by which murder could be 
effected, came under Section 511 because it did not come 
within Section 307. That being so, it fell within the wording 
ot Section 511 l)eing a» cesc wliere no express provision is 
made by this Code for the punishment of such attempt. 
According to Mr. Justice Straight such a case would go wholly 
unpunished. f 

The same judgment appears to express doubt as to the 
propriety of the Bombay ruling that the act done in 
that case, ^5?., trying to disch^^ an uncapped rifle 
supposed to be capped, did not come within Section 307. “If 
he did all that he could do, and completed the only remaining 
proximate act in his power, I do not think he can escape 
criminal responsibility, and this because his own act, volition 
and purpose.haying been given effect to ^n there full effect, a 
fact unknown, to .him and at . variance with his own belief, 
intervened to prevent the consequence of that act, which he 
expected to ensue, ensuing.” But it may be submitted that 
the question is not whether the accused would escape erimina 
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rcsponsibility — it was decided that he was liable under Section 
5J1— but whether he would be criminally responsible under 
the very special words of Section 307. If that section only 
applies when the prisoner has done an act which, carried to its 
utmost possible limits without any interference from without, 
could cause death, and if his act could not have caused death 
then his belief that it could have caused death is outside the 
question. Suppose, for instance, that Cassidy had put his rifle 
all ready loaded and capped for the purpose of committing the 
murder, and that in the excitement of the moment he had 
snatched up a comrade’s rifle which was unloaded, and the 
lock of "which had been taken to pieces for repairs, that he 
had levelled ^ it at his officer and pulled the trigger, it is plain 
he had intended to do an act with such an intention that 
ir^ by that act he had caused death he would have been guilty 
t ’ hut that is not enough. The section requires, be 

should have done the act. He intended to discharge his own 
loaded rifle. He presented and tried to discharge a weapon 
which was harmless as a broomstick.” 


It may be considered at first sight remarkable that this 
question has never again come up for decision before any 
Court) but as a matter of fact the cases would be very rare 
in which Section 307 could not be applied, but -Section 511 
read with Section 300 could be applied. Even if the Bombay 
ruling be ^cepted in preference to the Allahabad ruling, such 
cases would only be those in which the accused intended to 
commit murder, but the circumstances were such that, for 
reasons unkno^m to himself, the act done could not possibly 
have caused death, a^., if he pulled the trigger of a guh which 
he thought was loaded, but which] was not loaded 


In, re MangavaUi Ranaganaya Kamma, 1 Weir 328 (1889), 
it was held that to support a conviction under Section 307 it 
must be proved that the accused intended by his act to cause 
dea^, and also that the act was one capable of causing death 
m the natural and ordinary course of things although death 

King-Imperor, 

j pointed out that under Section 307 

the done mrot be one capable of causing death, and it must 
also be ae last proximate act necessary to constitute the com- 
plex offence, whereas under Section 611 the act may beany 
^nw attempt towards commission of the 



only 

death that Section 30? wodd If not Mpable of cauaing 
apply; and in Zit ^rS 

death, it would be dijSScult to finrl fT^f capable of causing 

to canse death. It S in ^t nS 1 e r“ “■ “'““‘ioi 
caee in which Sectlrsil anT n„?^ ““‘at 

than a case such as the Section 307 could apply 

to fire at another a gun S \“an attempts 

which is actually not^loaded.' ^ to be loaded, but 

Section 307 SdVppty ‘(as^ilj explode, the 

the triff^er of a ^ ^ cf pullino- 

death. ® A eMac ZT “* ““afag 

a iive-chambered revolver at student pointed 

the trigger twice ]^?t L- f *^,,^“drew Fraser and puUed 

percussion cap the revolverld not go^ 

under Section 307 (Unrenorted fsoora^T^ono rr.® convicted 
Calcutta, decided 9th November 1908). Sessions, 

the “tetpw a'T^ f “ ft “ 

ofFenee mder Seetion SO? Sn’eliZ “ 

mm aconstomed to shooting Ld hm artl°at’'! accused is a 

distance only ofqnmA as nrea at a person at a 

No. 6 Sira If the accused S doS Si Uiat”h“™*j'‘°‘ 
he eVted to 

convicBona un(Sr”sectfon SoTS m"'* ft •*““ 
Md that Section 80? doefnorapp?y ® ° 



A Boinbay> 

(a) (i) Queen-Empress v. Khandu, 15 B. 194.— -vide this 
case cited m Chapter II, page 20. 

M Emj^ror V. Bhagwan Giriyappa, 19 Bom. L, R. 
54 = 4 Bom. Cr. Case 1 : 

Accused No. 1 administered to her husband a potion to 
save her from his quarrelsome tongue. The potion was supplied 
to her by her lover (accused No. 2 and his friend accused No. 
dj. It w^ ^ guilty under Section 337: No. 2 

under Sections o07 and 109; and No. 3 under Sections 328 and 


1891). 


(b) Oi) Queen-Empress v. Jiva, Rat. CJn. Cr. C. 


558 


f ^ threw his wife out of a window six 

ini weather board fixed 

just below the window, and the act resulted in a fracture of 

Bwt3 JJ it was held by Jardine and 

mdwojid, JJ., that the oilence was one under Section 325 and 
pot under Sectton 307, eince an intention to 3n ruld not^e 

thought the ofence was one 
under the latter part of Section 308. 

(ii) Reg. V. Chima, 8 B. H. C. Cr. 164 1871 : 

Ihe fact that the illegitimate child of a Brahman widow 
was found wrapped up in a cloth and with a pr SuLl t; 
its^ head when the Police rushed into the rooV iuronenld 
thp , that the mother was interested in killino- 

1913: ^ = Cr. L. J. 641 = 21 Ind. Cas. 881 

causin’/f®°“ striking his wife on her neck with an axe and 

pSrvLwi^LtSn 307 -°“^^ act which can fall within the 
ovdinZw ..^ ^ by - itself must be 

couiW evTte in the natural and ordinary 
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B. Allahabad. 

(d) (i) Queen-Empress v. Middha, 14 A, 38. (See above.) 

(ii) Queen-Empress v. Tulsha, 20 A. 143 (1898) : 

Where a woman of 23 was found to have administered 
datura to three members of her family, it was held that she 
must be presumed to have known that the administration of 
datura was likely to cause death, although she might not have 
administered, it with that intention. The conviction under 
Section 307 was upheld. (See page 89.) 

(in) Emperor v. Mt. Nannhi Bahu, 5 Ind. Cas. 138 = 11 
Or. L. J. 48 (1910) : 

The accused in the course of a quarrel with her sister-in- 
law, and in a fit of anger, flung her child, three years old, 
into a pond four feet deep, on the edge of which her house 
was situated, and at the same time gave expression to a wish 
that the death of the child should rest as a curse on the 
woman with whom she was quarrelling. It was held that the 
circumstances gave rise to a presumption that the intention of 
the accused was to cause the death of the child, and that she 
was therefore guilty under Section 307 although the child was 
picked up by a bystander without loss of time. 

(6) (i) Emperor v. Kundan, 43 A. W. N. 1903 

Where a woman abandoned her newly born child, but 
left it in a place which was quite close to the village and also 
near a public road, where in fact the child was shortly after 
discovered, it was held that she could not rightly be convicted 
of an attempt to murder, but should rather be convicted 
under Section 317. 

(w) Emperor u Husain Bakhsh, 172 A. W. N. 1881 : 

The accused threw two large bricks at a jailor, one of 
which struck him on the shoulder. This was done immediately 
after the jailor had lodged a complaint against the accused and 
there was no premeditation. The accused said at the time to 
the jailor that he meant to kill him. It was held that the 
facts did not justify a conviction for attempt to murder. The 
oflence was only an attempt to cause grievous hurt. Had 
murder been intended, it is reasonable to suppose that the 
prisoner would have watched for a better opportunity and 
used a more deadly weapon. 
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C. Calcutta. 

above*/ ^ Chowdhury, unreported case 1908. (See 
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D. Madras. 

/o V Mangavalli Ranganaya Kamma, 1 Weir 828. 

(See above) : * ^ 

The accused, a Brahmin widow, enticed into her house a 
boy aged nine years, used violence to him, and stripped him 
of several lewels. Being unable to remove his anklets and 
earrings, she lifted him up, and tying his wrist together with 
a rope, having a hook at each end, tied the rope round his 
neck and put a cloth in his mouth. She then took him into 
a room, and placed him sitting in a jar and put a mill stone on 
the mouth of the jar, leaving him in this position all night. 

before daivn she 

lilted the stone, and seeing that the boy was there replaced the 
stone over the jar. Whilst in the jar the boy untied the rope 
from his wrists with his teeth, and then cut the rope off his 
neck. In the morning he lifted off the stone, and the jar 
sloping a little, he got out and ran home. It was held that the 
accused was rightly convicted under Sections 307 392 and 
394. 

1 a Public Prosecutor v. Kolangaret Imbichikuttam 

16 Or. L. J. 542 = 29 Ind. Oas. 670 (1915) : 

P®^son intentionally discharging a loaded gun at an- 
other from a short distance, inflicting injuries which might 
have proved fatal, is guilty of an offence' under Section 307 
and not merely of causing grievous hurt. 



^94 

E. Puniab. 

; (a) (i) Malik Ahmad Yar Khan v. Crown, 11 P.W, B. 1910 

= 5 Ind. Cas. 602— -11 Cr. L. J. Vl\. 

A person firing two shots succoasively at another person 
clearly shows murderous intent. 

{ii) Gayan Singh v. Crown, 13 P. W. E. 1915 = 132 P. 

TP ^ ^ 'W' mm -tmm (p 

jj. u, lyiOi 

A. wlio inflicts 20 incised wouiicls on tli© h ocly of 
person, most ot wliich were ^lim6d st liis head, must be credited 

with murderous intent and a sentence of transportation for life 
is not excessive. 

(Hi) Alexandra Ruffe v. Emperoiv 6 E R* 19 IX 

The wounding of a person with a knife in tiie nock only 
Jth ot an inch from the carotid artery is an act so imminently 
dangerous tliat it must in all probability cause death. lii 
awarding punishment under Section 307 the fact that the accused 
had contracted the morphia habit and was a very fiekl8**mind6d 
person may be talpm into consideration, although there is no 
indication ot a plainly marked mental aberration. 

(w) Ladha Singh v. Emperor, 60 Ind. Cas. 50. 

1 • sent some sweetmeats containing araenio to 

A with the intention of causing her death. B and 0 also shar, 
ed the sweets wi h A. Held (1) that the accused wa.s guilty 
of an attempt to murder not only A but also B and 0 ; (2) that the 
accused cannot escape conviction merely because it is not proved 
that the amount of arsenic which ho had caused to be taken 
was suacient m the ordinary course of nature to cause death. 

(1) ii) Data Earn i;. Empress, 45 P. R. 1882. 

The mere act of bringing a sword is not an act of such 
an approximate nature as would amount to an attempt to 
commit muijder or grievous hurt, although it may be a 
preparation towards the commission of some such offend. 

(ii) Gholam Russool tJ. Crown, 32 P. R. 1866 . 

Qoft ^o*^^p^io*i_under Section 307 altered to one under Section 

326 as no intention to murder was proved. 

(iii) Empress V. Mt. BaMitawsff, 24 P. R. 1882^^^ 



A request to a native doctor by the accused for medieiiie 
for the purpose of poisoning her son-in-law was not an attempt 
to commit murder but was merely a preparation. But the act 
could be held to be an instigation of the doctor" to abet the 

accused in the commission of murder punishable under Section 
302 read with Section 116. 

(iv) Jiwan Das v. Emperor, 30 P. R. 1904 see above. 

The accused ran after the complainant with an axe in his 
hand and raised it to the shoulder when about four kadams 
from the complainant, but before there was time to do any- 
thing further in pursuance of his purpose, the axe was snatched 
out of his hand. 

It was held that the accused was not guilty of an attempt 
to murder as neither of his acts could fer se have caused death, 
but that he was guilty of an attempt to cause grievous hurt* 
punishable under Section 511 read with Section 326. 
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F. Burma, 

n We w. King-Emperor, 4 L B. R. 311, P. B = 9 

Lr. L. J. 11. 

_ Per Irvine, o%. 0. J. “ The offence which i« called shortly 

m the marginal index to Section 807 attempt to murder 

iiSiofcP^- *^?^« ** on the nature of the hurt actually 

inflicted , it IS an oftenee which may be committed without 

mflictmg any hurt at all, as will be clear from the first 

of TlS most cases, the nature 

of the mjuiies inflicted IS of considerable assistance in comin? 

to a finding as to the intention with which the accused 

‘”‘f ‘r ”r‘ *■*» >» from a co,.;;,Lration 

of the whole facts of the case and may even be ascertained in 

some cases without reference to the wounds at all.” 

* 

. of M. K. W. were to aim st «n,T 

Sinner dJscr^beT*^'V^^^^ weapon described and 'in the 

hon If his intention was to cause death or bodily iniurv \L 

bodily injury intended to be inflicted being sufficient ffi t l e 
ordinary course of nature to cause death, then in my opinion 

to intend the natural or necessarv concifonnf.no„„ i ‘ 

What is there in this case to S“fe Tr W?i,7.^H “T “'‘i 
acre is the sise of the weapoT l”' wieLl a^f "177. 
There is the approaching from behind. Then, i., tl ™(tim“m 

tte‘ neffc part of the body, and on the l”eh.,"ro? 

ConviSta n”:7fe£so? 


(b) (i) Ng& 
- 1892 , 466 . 


Nwe u Queen-Empress, L. B. R. 1872 


- n- evidence to show 

inflicted by the accused are daiwerous or i:t«i 


wounds 


the accused cauuot be convicte7of «n« m^ “ "f""® 

307) or attempt to coStnlArimSiCS 
only of voluntarily causing griwous hurt. ^ 08 ) but 

(w) Crown t). Tha Do Hla, 1 L. B. E 264. 

maniS^rLtlS to »tofl„i“wiao?t':S't» . 

St4b. falls short of an attint to .tl “'‘““y to 



j folWing extract from the Notes appended to the 

aSk‘ ““ “““ °* 
^mpleten^ of“TcS“weL™ 

bodily hurt for cases in which hurt is inflicted in an attenint 

in attemSinr^Jn f committed, 

in attempting to murder ; under the head of criminal trespass 

tWe committed in order to murder. ^But 

there will still remain many atrocious and deliberate attemi^f « 

to murder which are not trespasses, which are not assaults, a^d 

which cause no hurt. A, for example, digs a pit in his warden 

intending that Z may fall in and perish there. Here A has 

SrS^has'^LnS^®®’ f i bis own, and no assault 

i JM u . ^10 force to Z. He may not have caused 

bodily hurt, for Z may have received a timely caution or may 

T . j ^ f 5 Imt A’s crime is evidently one 

which ought to be punished as if he had laid hands on Z With 
the intention of cutting his throat. 

Again A sets poisoned food before Z. Here A mav hawo 
committed no trespass, for the food may be his own ; and, if 
he violates no right of property by mixing arsenic with ’it 

?s vowt.“° “eansthe taking of food to be 

poisoned food bo disorder him, A causes no bodily hirt ; yet 'it 
deSiripti^^* a crime of a most atrocious ^ 

, .Similar attempts may be made to commit voluntary culpable 

omicide in any of the three mitigated forms. A, for example is 

excited to violent passion by Z, and fires a pistol intending £ kiU 

Z.^ If the shot proves fatal, A will be guilty of manslaughter- 

and he surely ought not to be exempted irom^all punishmfnt if 
the ball only grazes the intended pamsnment it 

aro iSer^a 



r'HAPTiri? Y 

GENERAL EXCEPTIONS, SECTIONS T6— 95. 

(So far as they concern the question of homicide and hurt). 


Sections 76—79. 

Section 76.— Nothing is an offence which is done by a 
person who is, or who by reason of a mistake of fact and not by 
reason of a mistake of law in good faith believes himself to be, 
bound by law to do it. 

ILLUSTRATION. 


(a) A, a soldier, fires on a mob by the order of his 
superior officer in conformity with the commands of tlie law. 
A has committed no ofience. 

/ Section 77. — Nothing is an offence winch is done by a 
Judge when acting judicially in the exereisci of any power 
which is, or which in good faith he believes to be, given to him 
bylaw. 

Section 78.— Nothing which is done in pursuance of, or 
which is warranted by the judgment or order of a Court of 
Justice if done whilst such judgment or order remain.^ in force, 
is an offence notwithstanding the Court may have had no 
jurisdiction to pass such judgment or order, provided the person 
doing the act in good faith believed that the Court had .such 
jurisdiction. 

Section 79.- Nothing is an offence which is done by any 
person who is justified by law, or who by reason of a mistake of 
fact and not by reason of a mi, stake of law in good faith belie ve.s 
himself to be justified by law, in doing it. 

ILLUSTRATION. 

A sees Z commit what appears to A to be murder, A in the 
exercise, to the best of his judgment exerted in good faith, of 
the power which the law gives to all persons of apprehending 
murderers in the act seizes Z in order to bring Z before the 
proper authorities. A has committed no offence though it may 
turn out that Z was acting in self-defence. 
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n ’ ’ ' 

In the case of a soldier the Penal Code does not recognise 
the mere duty of blind obedience to the commands of a superior 
as sufidcient to protect him from the penal consequences of 
his act where that act affects the person and property of an- 
other subject. The law requires that the soldier should exercise 
his own judgment, and unless the actual circumstances are of 
such a character that he may reasonably have entertained the 
belief that the order was one which he was bound to obey, 
he will be responsible like any other sane person for his act 
although he may ha\e committed it under the erroneous 
supposition that his superior was by law authorised to issue 
the order. . 

So where three sepoys, acting under the orders of their 
Naik, fired upon a mob which was threatening them under 
circumstances which did not render the act excusable under 
Section 96 with the result that two men were shot dead, it 
was held that the sepoys were not protected by Section 76, as 
they were cognizant of all the circumstances of the quarrel, 
and as there being no room for a mistake of fact, they should 
have known that the Naik was acting wrongly in ordering 
them to fire upon- the mob. 

(Niamat Khan vy. Empress, 17 P. R, 1883). 

■ . . . ^ 

Similaily when a Station House Officer, accompanied by 
some constables, went to disperse some reapers, and when they 
did not disperse, one of the constables, in accordance with the 
orders of the Station House Officer, first fired into air and 
then fired at the reapers, mortally wounding one of them, it 
was held that neither the Station House Officer nor the consta- 
ble believed that it was necessary for the public security to 
disperse the I’eapers by firing on them, and therefore they 
were not acting in good faith and the order to shoot was 
illegal and did not justify the constable, and both he and the 
Station House Officer were guilty of murder. 

Nothing but fear of insta^^^ 

policeman who tortnres a man or woman by superior orders 
The maxim ndeai st«^erior has no application in such a 
case (Queeh-Empress V. Latif Khan, 20 



Section 80. 

• Section 80. Nothing is an oflfence which is done by 
accident or misfortune, and without any criminal intention or 
knowledge, in the doing of a lawful act in a lawful manner 
by lawful means and with proper care and caution. 

ILLUSTRATION. 

A is at work with a hatchet; the head flies off* and kills a 
man who is standing by. Here, if there is no want of proper 
caution on the part of A, the act is excusable and not an offence. 

Two men, the accused and the deceased, went into a jungle 
shikaring porcupines. They agreed to take up certain positions 
in the jungle and lie in wait for game. This was done. After 
a while the accused heard a rustle, and believing it was a 
porcupine fired in that direction. The shot, however, reached 
his companion and caused his death. It was held that the 
accused was protected by Section 80, the affair being a pure 
accident; and that the fact that he was shooting with an 
unlicensed gun would not affect his immunity under the sec- 
tion. 

(King-Emperor Timmappa, 3 Bom. L. E, 678). 

Similarly in a case when the accused went out shooting 
at a time when people were likely to be about in the fields, 
and a single pellet from his gun struck a man who was sitting in 
a field, it was held that the accused should be acquitted (Em- 
peror V. Abdus Sattar, 28 A. 464). And when accused placed 
a loaded gun with the hammer down on the cap on the cot out- 
side his house and went to a neighbouring house and a child 
was killed by the gun exploding, it was held that the accused 
could not be convicted under Section 286 (CJueen-Empress v. 
Chanchugadu, 8 M. 421). 

When a person has sexual intercourse with a girl of a 
little over 12 years of age, and thereby causes grievous hurt 
to her, he commits an oSence under Section S25, and is not 
protected by Section 80 or Section 88. 

(Emperor "y. Mohammad Miyan, 12 C. P. L. R. 11). 

The law sets bounds to the extent to which human life 
might be endangered but for some restriction by mistakes aris- 
ing from timidity so excessive as to be inexcusable when a 
little ordinary precaution would prevent such mistakes arising. 
This i-estriction is enforced by enjoining proper care and caution 
aa a duty of citizenship when there is time for the exercise of 
caution to verify the grounds of fear. It is the absence of 
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such proper care and caution as is referred to in Section 80 
which is the essence of criminality in those rash and negligent 
acts which are made punishable under the Code. 

(Naga Shwe v. Queen-Empress, L. B. R, 1893 — 1900, 221.) 

, t, it is true that it is for the person who has taken 

the life of another to show that the homicide was accidental 
or that It did not amount to murder, yet it is necessary in 
order to throw the burden of exculpating himself on the 
accused m a case of murder that the witnesses for the prosecu- 

story which can be believed in itself, 
an that the Judge is satisfied that they are not coneealin^ 

SsclSe^^^^ ■which would go to reduce the oiFence if 

(Queen-Empress v. Ram Gopal, 121 A. W. N. 1897.) 

Section 81 . 

^ Section 81. Nothihg is an offence merely by reason of its 
bemg done with the knowledge that it is likely to cause harm if 
It be done without any criminal intention to cause harm and in 

good faith tor the purpose of preventing or avoiding harm to 
person or property. 

iu is a question of fact in such a case whe- 

ther the harm to be prevented or avoided was of such a nature 
and so imminent as to justify or excuse the risk of doing the 
act with the knowledge that it was likely to cause harm. 

T, ^ sepoys of a native regiment Were ordered 

by their oihcer to keep clear a space in front of the bur ning 
house and not to allow any one not in uniform to approach. 

11 , • 9^^®^ Constable came up with some police, and on 

house were warned oif 
by the_ sentries. A fracas ensued, during which the Chief 

Constable was kicked by one of the sepoys, the accused He 

was convicted under Section 323. The^ 

on appeal. It was found that the Chief Constable, was not 
in unifOTm^ and the accused did not know who he was and it 
was held . l^t the kick was justified under Section 81 as given 
^n good faith ^for_ the purpose of preventing much greater 
harm, v%z., the looting of the house on the spreading of thb fire 

and as a means of acting up to the military order. * 

1893.) ■ 

crimtoS Ant ? dpne withoiff 

cnmmal intention to cause harm, and it would not therefore 
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apply to a case in _ which the accused with the object o£ 
punishing or detecting the stealers of his toddy mixed a 
poisonous drug with it supposing that they might drink it 

and thereby caused injury to certain persons who purchased it 
from an unknown vendor. 

(Eeg V. Dhania Daji, 5 B. H. C. Or. 59, 1868). 

Sections 82 and 83 . 

Section 82. Nothing is an offence which is done by a 
child under seven years of age. 

83. Nothing is an offence which is done by a child above 
7 years of age and under 12 who has not attained sufficient 
maturity of understanding to judge of the nature and conse- 
quences of his conduct on that occasion. 

As nothing can be an offence which is done by a child 

undei 7 years of age, it is not an offence to obstruct the 
arrest of such a boy. 

T ^ (Santa Gruz Moraizr. Emperor, 543 M. W. N. 1915 = SO 
Ind. Ces* 154 =* 16 Ci*. L* J, 602,) 

In construing Section 83 the capacity of doing what is 
wrong is not so much to be measured by years as bv the 
strength of the offender’s understanding and judgment. ^Such 
a degree of malice may be disclosed by the circumstances of a 
case as to justify the application of the maxim malUia mpplet 

» 

. (Queen u. Aimona, 1 W. R. Cr. .43) 

^ ^ The “consequences of his conduct” referred to in this 
bection are not the penal consequences to the offender, but the 
natural consequences which flow from a voluntary act. 

(Queen u. Lukhini Agradanini, 22 W. R. Gr. 27.) 

convicting a child under 12 years of ave the 
Magistrate must find that he has attained sufficient maturity 

his act 1*^%® of the nature and consequences of 

(Queen Empress u Makimuddin, 27 G. 133.) 

Section# ’84, :.85 («u»4 86. 

Sections 84^ Nothing • is an ‘ offence which is done by a 

of unsoundiss 

A of the act, or 

ha Ia doing >what de* either treong dr contrary to law. 


SOS 

Section 85. Nothing is an offence which is done by a person 
. who, at the tune of doing it, is by reason of intSions 
mcapable of knowing the nature of the act, or that he is doing 
what IS either wrong or contrary to law, provided that the 
ing which intoxicated him was administered to him without 
his knowledge or against his will. ^ wmnouc 

Section 86. In cases where an act done is not an offence 
un ess done with a particular knowledge or intent, a person who 
doesthe act in a state of intoxication shall be liable^tobe dealt 
he had _ the same knowledge as he would have had 
if he had not been intoxicated, unless the thing which intoxicat- 

subject to insane impulses, but whose cognitive 
faculties appear to be unimpaired, is not by virtue of Section 
84 exeinpt from criminal liabihty. In Ltreme cases it°s 

cognitive faculties are not affected 

^ -TFu emotions are affected. It may there* 

fore be ^id that under the provisions of Section 84 exLiption 

of unsoundness of mind 
extends as well to cases where insanity affects the offender’s 
willand emotions as to those where it affects his cogSve 
faculties. In extreme ca^es this may be true, but le are 
not prepared to accept the view as generally correct that s 
person IS entitled to exemption from criming liability under 
our law m cases in which it is only shown that he is^subiect 
to insane impulses _ notwithstanding that it may be clear that ' 
his cognitive iaculties, so far as we can judge from his acts and 
wo.^ are left unimpaired. To take each f vieraTaft^cSd 
^ against ^e pkm language of Section 84 and the 
T interpretation of that section; see Queen Empress v 

12 M^459- i Empress u Venkftasami’ 

12 M, 459 3 Queen Empress v. Razai Mia, 22 0. 817.” 

(Queen Empress v. Kader N^yer Shah, 23 0. 604^ 

case had killed a child, and it was 
found that the circumstances attending the murder went f-c 
show that he could not have been devoid of WiedJ^^^^ 
natje of his act. toough they showed that at tK° e he 

to an aoimttal, action :|^ffc^rsSir4S? 
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In the Bombay case cited (iQ B. 512; the accused killed 
his_ two children with a hatchet, the reason given being that, 
while he was laid up with fever, the crying of the children 
■ annoyed him. There was no concealment, and he confessed 
the crime. It was alleged that the fever had made him irrita- 
ble and sensitive to sound, but as he was not delirious at the 
time of committing the crime, he was held guilty of 
murder. 

In^ the Madras case (12 M. 459) the accused stabbed his 
brother s wife, a child, and killed her. No motive was suggest- 
ed for his killing the child, and he was living with the child 
afiectionately. He had been sick of fever for six days previous 
to the occurrence and had taken little food during that period, 
and had acted strangely and abused his father and brother. 
The medical evidence proved merely the possibility of a 
sudden attack of homicidal mania. Before the village Magis- 
trate the accused confessed that he had killed the child and 
had answered the questions _ put to him rationally. It was 
held that there was no positive evidence that the accused was 
suffering from delirium at the time he committed the murder 
or that he was unconscious of the nature of the act he com- 
mitted. 


In _ the Calcutta case (22 0. 817) it was held that Section 
84 requires that the unsoundness of mind in order to be a 
valid ground of non -liability must be such as would make the 
accused incapable of knowing the nature of the act or that he 
IS doing what is contrary to law; and it is for the defence to 
make out this ground of non-liability. The mere fact that a 
person accused of murder had been of unsound mind for some 
time before the murder and was not quite of sound mmc? after 
the murder wou d not be sufficient to exonerate the accused 
from responsibility from the crime. 

Queen Empress u Kader Nasyer Shah 23 0 . 604 was 

P rB 1 qn?- tfv Z n Emperor, 94 

in?' W. R. 1909 = 4Ind Cas. 985 = 11 Cr. L. J, 

heldJw^ P™“ ^-.Crown 30 P. R. 1918, it was again 
^ 84 will not apply unless it is shown that the 

accused s cognitive faculties have been impaired by the un- 
soundness of his mind. , 23 0. 504 was also followed in Dhani- 
bux ^C rown,0 S. L. R. 17l-=32 Ind. Gas. 671 = 17 S. 

KJ Sundar Das v. Emperor, 23 0. W. 

N. 621-29 C. L. J. 309 = 20 Ind. Cas. 991, and in Mantaiali 
t. Emperor, 55 Ind. Cas. 477 Cal. Similarly the Patna High 



Emperor, 4. P. L. W. 14 = 1918 Pat* 
57 — 19 Cr. 'Xi. J. 135 = 43 Jnd. Gas. 423 has held that when a 
person otherwise sane, but labouring under the influence of an 
insane delusion, commits an act of revenge for some supposed 
grievance or injury, he is nevertheless punishable accordino- to 
the nature of the prime committed if at the time he understood 
that he was committing a wrong and unlawful act. In other 
words he must be considered in the same situation as to res- 
ponsibility as a sane person would be if the facts with reo'ard 
to which the delusion exists were true. See also Seat AH v 
Emperor, 18 Cr. L. J. 766 = 41 Ind. Gas. 142 (Patna). 


The Madras High Court followed 12 M. 459 and 23 C 
604 in TO re Muthasawami Asari (1919 M. W. N. 776 = 26 M.' 
L. T. 361 = 53 Ind. Gas. 828). The accused was charged with 
having killed his wife, and it was proved that sometime 
before the occurrence he was subject to insane fits, but there 
was no proof that when he committed the murder he did not 
know the nature and consequences of his act. It was held 
that though the accused seemed to have stabbed his wife in 
a fit of homicidal mania, it could not be said that he was 
free from criminal responsibility; but the papers were submit- 
ted to Government under Section 401, C. P. C. 


But when it is found that the accused was not only 
under an insane delusion at the time of committing a murder, 
but was also not aware at the time that he was doing an act 
which was morally wrong, this section will apply."’ (Alam 
Sher V. Emperor, 8 P. R. 1889). 

So when the accused cut his wife’s throat without any 
rational motive^ and was captured at once without anj’^ attempt 
on his part to escape or ofler resistance, and the evidence 
showed that before the commission of the offence he suffered 
from a failure of reasoning powers and also that he entertained 
delusions as to dangers which threatened his wife, it was held 
that the facts proved unsoundness of mind which prevented 
the accused from knowing the nature of his act, and that 
Section 84 applied. 

(Dil Gazi v. Emperor, 34 G. 686). 

The section was yso|i|)plied (1) in a case in which the 
prisoner was a man :of weak fntellect, and killed his uncle 
without a W 'him on the head and neck with 

a sword, his sword and calling 
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including his own father (Shibo Koeri v. Emperor, 10 
C. W. N. 725 = 3 Cr. L. J. 469), 

(2) In a case in which the accused was known as “Mad 
Nga Pyan,” and immediately before he committed the offence 
he was noticed by persons to be in one of his mad fits, and 
he was under a delusion that the Phongyi whom he attacked 
was keeping his sisters and daughters in the monastery, 

(NgaPyan t;. Emperor, 4 Bur, L, J. 267 = 13 Cr, L. J, 
49 = 13 Ind, Cas, 385, 1912). 

It was held not to apply — 

(1) to a case where the accused severely beat a woman 
of 18 years of age with sticks for exercising a 
spirit out of her (Queen Empress v. Jamaluddin, 
Rat. Un. Cr. C. 603) : 


t2) to a case where the accused had drunk liquor, walked 
two miles in the sun, and then received a blow 
on the head. The term " unsoundness of mind, ” it 
was held, cannot be construed so widely as to cover 
the loss of self-control following a hostile blow on 
the head even though the loss of self-control may be 
all the more complete on account of the head being 
inflamed with alcohol and the exposure to the sun. 
Maung Gyi v. King-Emperor, 7 L. B. R. 13 = 20 
Ind. Cas. 411 = 14 Cr. L. J. 42, 1913). 


When a quiet peaceable man suddenly and without the 
least motive or provocation runs amuck against all around 
him, his case is different from an ordinary case of deliberate 

Bunnk, tT R Cr *'53)®''^''™^ 


Mf,/ producing incapa- 
city to know the nature of the act committed, or that it i.s 

^ a defence to a criminal charge ; but 

undei Section 85 such incapacity is no defence if produced by 
voluntary drunkenness. If. however, voluntary drunkenness 
Snhl^ incapacity, then Section 84 

Stire b^f^nly of a temporary 

* ■ ■’* * ^ i 

when the evidence shoiys^ t^sufe-the accused wak 
addicted to intemperate 

that for some days bef one V®’ 

was irresponsible for hisac 
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(Einperor v. Bheleka Aham, 29 0. 493). 

If a person is of unsound mind, he is to be iudsed bv the 
ordinary rules in regard to insanity, no matter whether^ the 
insanity arose from^ disease of the brain or from persistent 
indulgence in intoxicating drugs or liquor. 

Cr. L.^jT8r J- 463 = 4 

So when a person commits a crime under the influence of 
gaja, the Court in estimating his criminal responsibility must 
IS ii^uish between intoxication simulating insanity caused 
by a bout or repeated bouts of ganja smokinj and unlX's 

uL of irdrag. '^y 

Co SlM. ^ 

. ^Jinkenness is not an excuse for committing 

100 - 9 Cr. L. J. 156), nor should it be treated as an aggrava- 
w'll^Cr^Se)^^^*^^ (Queen v. Zulfukar Khan, 8 B. L. R. 21 = 16 

nf “intention” from the latter half 

of £ »=“p« 

ii, ^ Bench of the Court of Lower Burma discussed 
^e question m Tun Baw v. Emperor, 6 L. B. R 100-5 
Bur. L. J. 193 = 17 Ind. Cas. 800=13 Or. L. J. 864 (1912)7_ 

fn presumption of law is that a man is taken 

to intend the ordinary and natural consequences of his acta • 
if a drunken man relies on his drunkenness as absolving him’ 

froin crime, he^ must show that his mind was so aflfected by 

the drink he had taken that he was incapable ot forming the 

oflence charged against 
him. The effect of the omission to make any expre&s provision 
m Section B6 regarding the intention which is to be attributed 
tc^vol untary drunkard committing an act which is an offence 
.J^MBBone with a particular or intent is that the 

b^ofintention is left to be dealt with on the general 
■te ot law, which are the same both in India and Eno- 
drunkenness of an accused person at the time he 
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committed the act charged as an ofienee may be and should 
he taken into consideration on the question whether he did 
the act with the intention necessary to constitute the offence 
charged. The law does not require that the intention, which 
would be ascribed to a sober man in connection with an act, 
must necessarily be ascribed to a drunken man who does the 
same act. Section 86 gives the drunken man the knowledge 
of the sober man when judging of his action, but does not 
give the same intention; it does not render him liable to be 
dealt with as if he had the same intent.” 

Per Bartnoll, J . To form an intention a man must neces- 
sarily have the requisite knowledge to do so; but if he has a 
certain knowledge, he must, to form an intention, go a step 
further than having such knowledge. 

Per icung J. In most cases intention has to be inferred 
from the nature of the acts done and from all the circumstances 
of The case. If a drunkard, by reason of his drunkenness, does 
not know the nature of his act, he cannot be presumed to 
have intended the consequences of his act. Therefore in cases 
when an act IS not an offence at all unless it is done inten- 
tionaily, drunkenness is an excuse. A drunkard is often fully 
conscious of what he is doing and what are the natural con- 
sequences of his acts. If he fails to prove that owino- to 
i^oxication he had not the same knowledge in relation tcT the 
offence as he would have had if sober, the Section 86 will not 
^PPy and an intention will be presumed or not iust 

as it would be in the case of a sober man. 


-^This case was referred to by the Punjab Chief Court in 
iai foingh and Surain Singh Crown, 28 P R 1917 The 
conviction w^ under the fourth clause of Section 300,' under 
which knowledge only is an essential and intention need not 
be proved or inferred. Therefore, as far as the question of 

Sultw bT-t 86 was applied without 

iSc?’ f “ considering the question of 

P Section 86 a person who does an act in a 

tS samrln^ be dealt with as if he had 

intoWed ^ ^ been 

intoxicated , and therefore in a case such as the presali'ife is 

clear chat the fact that the appellants were intoxicalP**^ ^ 

wt Jbey^ assaulted IS no excuse, and they mustj 

have had the knowledge referred to in Section SQt 

question remains whether the capital sentence shoj 

ed. The general principle of law is that a man « 
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to intend the ordinary and natural consequences of his act. 
Section 86 attributes to a drunken man the knowledge of a 
sober man, but does not give him the same intention (Nga 
Tun Baw v. Emperor). This knowledge is the result of 
a legal fiction, and constructive intention cannot invariably 
be raised. In the absence of an intention to cause death, or 
such bodily injury as is likely to cause death, it may 
reasonably be urged that drunkenness or a state of intoxica- 
tion is a ground for not executing the extreme penalty of the 
law”. 

The High Court of Madras discussed the question in “ in 
re Mandru Gadaba, 38 M. 479 (1915).” 

Ayling, J., held: — “Ordinary drunkenness makes no differ- 
ence to the knowledge with which a man is credited. If 
the accused knew what the , natural consequences of his act 
were, he must be presumed to have intended them. The 
offence therefore (hacking deceased to death with a tangi) 
comes within the substantive portion of Section 300.” 

Tayabji, J., held : — “ It is true that Section 86 lap down 
that in certain cases an intoxicated person shall be liable to 
be dealt with as if he had the same knowledge as he would 
have had if he had been sober. But it does not provide that 
the intoxicated person shall be dealt with as if he had the 
same intent. It seems to me that the word intent was 
advisedly omitted, as knowledge and intent are both referred 
to in the earlier portio)i of the section. On the other hand 
it must be noted that Section 86 expressly deals with ‘cases 
when an act is done with a particular knowledp or intent.’ 
It may therefore be that Section 86 implies that intent should 
be inferred from knowledge, though knowledge alone is ex- 
pressly imputed to the intoxicated person. 

“ The section should in my opinion be construed strictly. 
Bpt it is unnecessary to express any final opinion on this 
aspect of the case and on the effect of the necessary inferences 
to be drawn from the knowledge which Section 86 imputes to 
an intoxicated person. For even taking the restricted inter- 
pretation of Section 86 that is contended for as being the 
correct one on behalf of the accused, he comes within the 
fourthly mentioned clause in Section 300.” 

If it is accepted as a correct theory that a direct assault 
on a particular person resulting in his death can fall under 
the fourth clause of Section 300, then the omission of the 



310 


word intent” in the second portion of Section 86 is irnmn 
tenal in a case of a mmder by a drunken man. His case can 
always be brought under the fourth clause of SectioT 300 
as under that clause it is only necessary to prove " knowledfro. ’’ 

It might even possibly be argued that even thonfdi n 
direct assault hy a sober man on a particular individual rrault 
mg in that person s death could not bo brought within the 
fourth clause of_ Section 300, yet a similar" llu by “ 

. drunken man rmght fall within that clause on the .round 
f presumed to have had any special 

of the 

absence of intention might be held to be a .round for'S 
inflicting the extreme penalty of the law. ^ 

of the crime is the prSn“ S “J?” 7““ “ 

^on; inJtionTsotrCr^” 

^mettmes .t m a mere fact to be prcsLcd "&/ 4™; 

from knowle°^Xu“a3tTl™y“bf Wes' '“n"""’ 

intent4“ Clteed from“ knwledtr^n'''thf 

was not niministerod to him without hi. t ^ jntoaicated him 
his will) that heacMy hl i or against 

Ms act, or that he is doiX what is J^atiiro of 

to law, then intention cannot be i-tfenred So ™e* ]" 



311 


ledge imputable to him under Section 86; and such intention 
would _ have to be proved as a fact. But if he does not prove 
that his intoxication was so extreme that he had no knowledge 
at all of the nature of the act, then in proportion as his 
knowledge becomes less a legal fiction and more an actual 
fact, so much the more can an inference of intention be drawn. 
If, in spite of his intoxication, he had practically complete 
knowledge of what he was doing, then (as is pointed out by 
Young, J., in Nga Tun Baw v. Emperor), Section 86 need 
not be applied at all, and an intention will be presumed or 
not just as it would be in the case of a sober man. 

An inference of intention was drawn in Po Tu v, 
King-Emperor, 4 L. B. R. 306 = 9 Cr. L. J. . 5 (1908). In this 
case the accused had cut his grandfather on the head with a 
heavy chopper, slicing off a bit of the frontal bone and cutting 
the brain. The wounded man subsequently died. It was 
held by two Judges (the third dissenting) that the accused’s 
intention should be inferred from his act, but not solely from 
the conseqnences of that act; that the result of cutting a man- 
on the head with a heavy chopper being generally death, the 
accused must be taken to have known that this is the natural 
consequence of such an act ; and that he must therefore be 
presumed to have intended to cause death. Section 86 does 
not establish any presumption of law.,^^^ng directly , to 
intention, but it binds the Court to treat j^^^cused as having 
the same knowledge as he would have)^^^| he had been 
sober, and intention in this case is an ii^^nce from know- 
ledge. ' 

Sections 87— 93. 

Section 87. Nothing which is not intended to cause death 
or grievous hurt, and which is not known ,,>7 the doer to be 
‘kely to cause death or grievous hurt, is an offence by reason 
ny harm which it may cause, or be intended by the doer to 
toany person above 18 years of agb who has given 
ent, whether express or implied, tosuffer 'that harm; or by 
.ison of any harm which it may be kno'Wjl by the doer to be 
likely to cause to any such person who ha^], consented to take 
the risk of that harm. 

ILLUSTRATION. 

A and Z agree to fence with each other for amusement. 
This agreement implies the consent of each to suffer any harm 
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which in the course of such fencing may be caused without foul 
play ; and if A, while playing fairly, hurts Z, A commits no 
offence. 

Section 88. Nothing which is not intended to cause 
death is an offence by reason of any harm which it may cause, 
or be intended by the doer to cause, or be known by the doer to 
be likely to cause, to any person for whose benefit it is done in 
good faith, and who has given a consent, whether express or 
implied, to suffer that harm or take the risk of that harm. 

ILLUSTEATION. 

A, Surgeon, knowing that a particular operation is likely 
to cause the death of Z, who suffers under a painful complaint, 
but not intending to cause Z’s death, and intending in good faith 
Z’s benefit, performs that operation on Z with Z’s consent, A 
has committed no offence. 

Section 89. Nothing which is done in good faith for the 
benefit of a person under 12 years of age, or of unsound 
mind, by or by consent, either express or implied, of the 
guardian or other person having lawful charge of that person, 
is an offence by reason of any harm which it may cause, or be 
intended by the doer to cause, or be known by the doer to be 
likely to caus Oj^ that person ; provided — 

Firstly, exception shall not extend to the inten- 

tional causinpl^ilath or to the attempting to cause death : 

Secondly, that this exception shall not extend to the doing 
of anything which the person doing it knows to be likely 
to cause death for any purpose other than the preventing of 
death or grievous hurt or the curing of any grieArous disease or 
infirmity ; 

Thirdly, that this exception shall not extend to the 
voluntary causing of grievous hurt, or to the attempting to 
cause grievous hurt, unless it be. for the purpose of preventing 
death or grievous hurt or the curing of any grievous disease or 
infirmity: 

Fourthly, th&t this exception shall not extend to the 
abetment of any offence to the committing of which offence it 
would not extend. 

ILLUSTRATION. 

A in good faith, for his child’s benefit, without his child’s 
consent, has his child cut for the stone by a surgeon knowing 
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it to be likely that the operation will cause the c h ild’s de 
bnt not intending to cause the child’s. death. A is withi 
exception inasmuch as his object was the cure of th e child ^ ^ 

Section 90. A consent is not such a consent as is intended 
by any section of this Code if the consent is given by a person 
under fear of injury or under a misconception of fact, and if the 
person doing the act knows, or has reason to believe, that the 
consent was given in consequence of such fear or misconcep- 
tion ; or, if the consent is given by a person who from unsound- 
ness of mind or intoxication is unable to understand the nature 
and consequence of that to which he gives his consent ; or, un- 
less the contrary appears from the context, if the consent is 
given by a person who is under 12 years of age. 

Section 91. The exceptions in Sections 87, 88 and 89 do 
not extend to acts which are offences independently of any 
harm which they may cause, or be intended to cause or be 
known to be likely to cause, to the person giving the consent, 
or on w’hose behalf the consent is given. 

Section 92. Nothing is an offence by reason of any harm 
which it may cause to a person for whose benefit it is done in 
good faith, even without that person’s consent, if the circum- 
stances are such that it is impossible for that person to signify 
consent, or if that person is incapable of giving consent and has 
no guardian or other person in lawful charge of him from whom 
it is possible to obtain consent in time for the thing tobe done 
with benefit : provided — 

Firstly, that this exception shall not extend to the inten- 
tional causing of death or the attempting to cause death : 

Secondly, that this exception shall not extend to the doing 
of anything which the person doing it knows to be 
likely to cause death for any purpose other than the prevent- 
ing of death or grievous hurt, or the curing of any grievous 
disease or infirmity : 

" Thirdly, that this exception shall not extend to the 
voluntary causing of hurt, or to the a^^^^ cause hurt, 

for any purpose other than the preventing of death or hurt : 

FouriMy, that this exception, shall not extend to the 
abetment of any offence to the committing of which offence it 
would not extend. 

ILLUSTEATIONS. 

(a) Z is thrown from his house and is insensible. A, a 
Surgeon, finds that Z requires to be trepanned. A, not intending 
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Z’s benefit, performs the 

A A judging for himself. 

A has committed no .offence. 

(b) Z is carried off by a tiger. A fires at the tiwr 

A s ball gives Z a mortal wound. A has committed no ofifence. 

(c) A, a Surgeon, sees a child suffer an accident which is 
hkely to prove fatal unless an operation be immediately per- 
formed. There is no time to apply to the child’s guardian.^ 1 
performs the operation in spite of the entreaties of the child 

offence'"^ “ ^ committed no 

(d) A is in a house which is on fire with Z, a child. 

People below hold out a blanket. A drops the child from 

the child bub not intending to kill the child, and intending 

if tke child is 

killed by the fall, A has committed no offence. 

_ ^Explanation.— Mere pecuniary benefit is not benefit with- 
in the meaning of Sections 88, 89 and 92. 

Section 93. No communication made in good faith is an 
offence by reason of any harm to the person to whom it is 
made if it is made for the benefit of that person. 

ILLUSTRATION. 

• communicates to a patient his 

opinion that he cannot live. The patient dies in consequence 
of the shock. A has committed no offence though he knew it 
dLtb^^^^^^ communication might cause the patient’s 

comment^ sections are clear in themselves and require little 

• L Q^!- "benefit and good faith” does not come 

into Section 87 ;it is merely necessary that the person harmed 
should be aW the age of 18 jlss, aid sS Lve™S 
sented to suflPer harm or to take the risk of harm : and that the 

actdoueAouldnotbe-mteuded or be known™ “lUyto 
cause death or grievous hurt. ui. nseiy w) 

d. 1 , accused inflicted wounds on his mother as 

the result of a conspiracy to impute the offence to a faction 
opposed to them and the mother died after some days (after 



having recovered in the meanwhile) not in consequence of the 
wounds which were not severe, it was held that neither the 
offence of attempt to murder nor that of grievous hurt had 
been committed, and that the accused could not be convicted of 
hurt since the wounds were inflicted with the consent of the 
deceased. 

(Eeg V, Muhammad Amanji, 8 B. H. C. Or. 110, 1871.) 

And when the deceased, a middle aged man, believed him- 
self to have been rendered da proof by charms, and asked the 
accused to try a da on his right arm, and the accused believing 
in the claim of the deceased inflicted a blow with a da with 
moderate force with the result that the arteries were cut and 
the deceased bled to death, it was held that the case was 
governed by Sections 87 and 90; the deceased gave his consent 
under misconception of facts, but it could not be said that the 
accused knew of this misconception or had reason to believe 
that the deceased was mistaken in thinking himself invulner- 
able. 

(Ngwa Shwe Kin v. Emperor, 16 Or. L. J. S81==30 Ind. 
Cas. 133 = 8 L. B. R. 166 = 8 Bur. L. J. 241, 1915.) 

In the case of death caused by the bite of a venomous 
snake received by the deceased's own act through the alleged 
instigation of a snake charmer, the question to be answered is 
whether the saake charmer knew or had reason to believe that 
the consent wa s given in consequence of a misconception of fact^ 

(Queen-Empress v. Nga Po Kyin, U. B. R. 1897—1901, VoL 
1, 298.) 

If it is found that the consent was founded on a misconcep- 
tion of facts, that is in the belief that the accused had power 
by charms to cure snake bites, and that the accused knew that 
the consent was given in consequence of such misrepresenta- 
tion, then such consent would not protect the accused. 

(Queen •?;. Poonai Fattemah, 12 W. R. Or. 7 ==3 B. L. B. 
Cr. 25). See pages 105 and 106. 

The term in good faith" is not positively defined in the 
codei There is only the negative definition in Section 52 : — "'No- 
thing is said to be done or believed in good faith which is 
done or believed without due care or attention." 

So in a case where an ignorant kobiraj operated upon an 
old feeble man for external piles^ them out with' a 
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common clasp knife after pulling them down with a hook, and 
the man bled to death, it was held that the accused couid not 
claim the benefit of Section 88, and the patient could not be held 
to accept a risk of which he was not aware, and the accused 
could not be considered to have acted in good faith inasmuch 
as he had not acted with due care and attention. (Sukaroo 
Kobiraj v. Empress, 14 C. 566.) 

And a man is not protected under Section 88 who has 
sexual intercourse with a girl a little over 12 years of ao-e 
with her consent, and thereby causes grievous hurt to hen 
(Emperor v, Mohammad Miyan, 12 C. P. L. R. 11). 

In a case where the accused severely beat a woman under 
18 years of age with sticks for exercising a spirit out of her 
with the consent of the woman and her father, and the beat- 
ing resulted in her death, it was held that the accused were not 
entitled to the benefit of Section 84 or 88. 

(Queen-Empress v. Jamaluddin, Rat. Un. Or. C, 603.) 

The expression “ under a misconception of fact ” in 
Section 90 is broad enough to include all eases wliere the 
consent is obtained by misrepresentation ; the misrepresenta- 
tion should be regarded as leading to a misconception of the fact 
with reference to which the consent is given. A misrepresenta- 
tion 8s to the intention of a person is a misrepresentation of 
fact. 


tr Jaladu, 36 M. 453 ; Crown v. Muasammat Soma, 

17 F. R. 1916.) 

Section 94. 

Section 94. Except murder, and offences against the State 
punishable with death, nothing is an offence ' which is done 
by a person who is compelled to do it by throat.s which, at tlie 
tixhe of doing it, reasonably cause the apprehonsion that in- 
stant death to that person will otherwise be the consequence : 

Provided the person doing the act did not, of hi.s own 
accord or from a reasonable apprehension of harm to him.self 
short of instant death, place himself in the situation by which 
he became subject to such constraint. 


1.— A person who of his own accord or by 
reason ^of a threat of being beaten, joins a gang of dacoits knowing 
their character, as not entitled to the benefit of this exception 
onThe ground of his having been compelled by his assoktes 
to ao anything that m an offence by law. 
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Explanation 2.— A person seized by a gang of dacoits, and 
forced by threat of instant death to do a thing which is an 
offence by law— for example, a smith compelled to take his 
tools and to force the door of a house for the dacoits to enter 
and plunder it — is entitled to the benefit of this exception. 

Section 94 is the only law which allows the doer of a 
crime to plead necessity as a defence. In order that the 
doctrine may be applicable, there must be a resonable fear 
at the very time of instant death. The Indian Law about 
compulsion and necessity as a justification of an act otherwise 
criminal is based on the law of England. The law does not, 
where there is no fear of instant death, require the Courts 
to discuss the philosophy of free-will. 

(Emperor Magan Lai, 14 B. 115, 1889.) 

When a peison is induced by threats of death to do an 
act to enable the accused to commit a murder, he cannot 
claim the benefit of Section 94, which does not apply to cases of 
murder, and he is an accomplice. 

(Killikyatara Bomna v. Emperor, 1108 M. W. N. 1912 = 19 
Ind. Cas. 207 = 14 Cr. L. J. 107). 

Nothingb ut fear of instant death is a defence for a police- 
man who tortures a man or woman by superior order. 

(Queen-Empress v. Latif Khan, 20 B. 394, 1895). 

Section 95. 

Section 95. Nothing is an offence by reason that it causes, 
or that it is intended to cause, or that it is Known to be likely 
to cause, any harm if that harm is so slight that no person of 
ordinary sense and temper would complain of such harm. 

This section has been referred to in Chapter v. when deal- 
ing with offence o f causing simple hurt, and further comment is 
unnecessary. 



CHAPTER XI. 

GENERAL EXCEPTIONS, SECTIONS 96— 106. 

THE RIGHT OF PRIVATE DEFENCE. 

96. Nothing is an offence which is done in the exercise of 
the right of private defence. 


97. Every person has a right subject to the 
contained in Section 99 to defend 


restrictions 


_ Firstly, his own body and the body of any other nerson 
against any offence affecting the human body ; ^ 

the property, whether moveable or immoveable 
ot himself or of any other person against any act wh“h 7s an 
offence falling under the definition of theftf robbery miS 
or ciimmal trespass, or which is an attempt to commit theft 

robbery, mischief or criminal trespass. commit theft, 

offence^'is S^thafnfff ’ otherwise be a certain 

n,.S,v °f “■? the want of 

intozioaLn of the^n “Sn ‘ ttTaT n 

person has the 


illgstrations. 


kiU A ® attempts to 

fl A, Z ia^ilty of no offence. But A ba« fisra 

breaker, attacks A Here Z ^ 

this misconception crmit,^ «ing A under 
the same S oH? . ^ 

which he would lave if defence against Z, 
that misconception ^ ^ 

which does 
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There is no right of private defence against an act which 
does not reasonably cause the apprehension of death or of 
grievous hurt, if done, or attempted to be done by the direction 
of a public servant acting in good faith under colour of his office, 
though that direction may not be strictly justifiable by law. 

There is no right of private defence in cases in which there 
is time to have recourse to the protection of the public authori- 
ties. 

The right of private defence in no ease extends to the in- 
flicting of more harm than it is necessary to inflict for the pur- 
pose of defence. 

Explanation 1. — A person is not deprived of the right of 
private defence against an act done, or attempted to be done, 
by a public servant as such, unless he knows, or has reason to 
believe that the person doing the act is such public servant. 

Explanation 2.— A person is not deprived of the right of 
private defence against an act done or attempted to be done by 
the direction of a public servant, unless he knows, or has reason 
to believe, that the person doing the act is acting by such direc- 
tion ; or unless the person states the authority under which he 
acts, or, if he has authority in writing, unless he produces such 
authority if demanded. 

100. The right of private defence of the body extends, 
under the restrictions mentioned in the last preceding section, to 
the voluntary causing of death or of any other harm to the as- 
sailant, if the offence which occasions the exercise of the right 
be of any of the descriptions hereinafter enumerated, namely 

Firstly — Such an assault as may reasonably cause the ap- 
prehension that d eath will otherwise be the consequence of such 
assault. 

fifecoucJZi/— Such an assault as may reasonably cause the 
apprehension that grievous hurt will otherwise be the conse- 
quence of such assault. 

Thirdly— kn assault with the intention of committing rape. 

Fourthly— An assaultwith the intention of gratifying un- 
natural lust. 

FifiM/y—An^^ with the intention of Iddnapp^^^ or 

abducting. 
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Sixthly— An assault with the intention of wrongfully con- 
fining a person under circumstances which may reasonably 
cause him to apprehend that he will be unable to have recourse to 
•the public authorities for his release. 

101. If the ofience be not of any of the desci’iptions en- 
umerated in the last preceding section, the right of private de- 
fence of the body does not extend to the voluntary causing of 
death to the^ assailant, but does extend, under the restrictions 
mentioned in Section 99, to the voluntary causing to the as- 
sailant of any harm other than death. 

102. The right of private defence of the body commences 
as soon as a reasonable apprehension of danger to the body arises 
from an attempt or threat to commit the offence, though the 
ofience may not have been committed, and it continues as long 
as such apprehension of danger to the body continues. 

103. The right of private defence of property extends 

under the restrictions mentioned in Section 99, to the voluntary 
causing of death or of any other harm to the wrong-doer, if the 
ofience the committing of which, or the attempting to commit 
which, occasions the exercise of the right, be an ofience of any 
of the descriptions hereinafter enumerated, namely, 

Firstly— 'Rohhevy. 

Secondly — House breaking by night. 

TAirdZi/— Mischief by fire committed on any building tent 
which building, tent or vessel is used as a human 
dwelling, or as a place for the custody of property. 

Fourthly Theft, mischief or house trespass, under such 
circumstances as may reasonably cause apprehension that death 
or grievous hurt will be the consequence, if shch right of private 
deience is not exercised. ^ 


104. If the offence, the committing of which, or the attempt- 
ing to commit which, occasions the exercise of the rij/ht of 
private defence be theft, mischief or criminal trespass not of 
any ot the descriptions enumerat ed in the last preceding section, 
thatmight does not extend to the voluntary causing of death, 
QQ* 1 extend, subject to the restrictions mentioned in Section 
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105. The right of private defence of property commences 
'' apprehension of danger to the property cm 

^ The right of private defence of proper tv against thp-Ft mn 
tinues till the offender has effected his retreat with the property 
or either the assistance of the public authorities is obtained or 
the property has been recovered. 

The right of private defence of property against robbery 
continues as long as .the offender causes or attem^s to cause to 
any person death or hurt or wrongful restraint, or as long as the 

The right of private defence of property ao-ainst criminal 
toespassor mischief continues as long as the offender eontin^^es 
in the commission of criminal trespass or mischief. 

1 private defence of property against house 

breaking by night continues as long as the house trespass whiS 
has been begun by such house breaking continues. 

_ 106. If in the exercise of the right of private defence 
against an assault which reasonably causes the apprehension of 

situated that he cannot effectually exer- 
cise that right without risk of harm to an innocent person, his 
right of private defence extends to the running of that risk. 

ILLUSTEATION. 

A is attacked by a mob who attempt to murder him. He 
cannot effectually exercise his right of private defence without 
hrmgon the mob, and he cannot fire without risk of harming- 
young children who are mingled with the mob. A commits no 
offence, if, by so firing, he harms any of the children. 

; The question of the right of private defence so for as it 
IS connected with the law of rioting has been discussed in the 
chapter on Rioting. The chief aspects there dealt with are 
the right of private defence of property against persons, who 
try wrongfully to dispossess peaceful occupants, and that 
portion of Section 99 which enacts that there is no right of 
private defence of property in cases in which there is time to 
have recourse to the protection of the public authorities. Th- 
first two clauses of j Section 99 have been dealt with in the 
chapter discussing ;| assaults on and hurt caused to public 



Reference should be made on fluiMO points io those ehnp- 

ters. 

The last clause of Section 9!) enacts that tlie ri^dit of 
private defence in no case extends to the inflict itijx of inonr' Imnu 
than it is necessary to inflict for tin; ptirpo.sc of tiefcnce. and witli 
this clause must be read the second (>xccpt ion to Section ;t(K), 
which enacts that “culpable hoinitndc is not. ninrder if Ihii 
offender, in the exercise in good faith of tlic right of priv.it, e 
defence of person or property, exceeds the power giv**n to him 
by law and causes the death of the per.Hon" .agaiust whom he 
is exercising such right of defunct; without pnaneiJilat ion, and 
without any intention of doing more harm than is ncis>Rsary 
for the purpose of sucli defence,” 

This exception was not di.srjussed in f ht' cliapitir dealing 
with these special exceptions, as it was not, pr>ssiltic t.> treat ft 
apart from the general (piostion of private defence. It will 
therefore he included in this cliapter. 

PRIVATE DEFENCE OP PEHSON. 

In Older to establish a plea that an act tif killiti"' is 
justifiable homicide in the exercise of the right of private defence 
and not culpable homicide, it nmst he proved - (1) that, (ho 
deceased attacked the accused and that the assault was an 
offence, (2) that it was such as might reiusonahlv cause an 
apprehension .that death or griovou.s hurt would lie the cou- 
■ sequence of such assault, unles.s lie, (he accused, exercised hi.s 
right of pnvate^ defeueo, (3) that voluntarily causing the 
fene^ his assailant was necessary for the purpo.se of <le- 


(Haldm v. Empress. 41 P. R. 1884.) 

,, ^ Crown Kureem Baklmh, 13P. R. lHt58, it was held 
that when a person bred Ins gun at another who was attacking 

neec.ssary for his 

and et the deceased alone, and ho was safe. The accused 
acattirtre“pass^™^ ^ deceased from committing 

X. S' ZeSS .is 

restri^^s’^Sn? defence i.s subject in all ca,se.M to the 

rafv 4 of Section *>9. Harm 

7 7 be mflicted when it is absolutely necessary to inflict 



is ® purpose of defence, and no more karm may be 

infliction necessary for the purpose of defence. The 

nflmtion of harm should be avoided, if it can be avoided 

of \h e'riihi-^ i ^®®^ulted. ‘ The principle 

t the light IS that it shall only be exercised when^and so 

far as is necessary (Mayne). This is a reasonable conclusion 

S bv snv hands, 

otherwkJ J protect himself and obtain justice 

intentTorof fb” ^ ^ pistol at E with the 

A if^he ^ would not be justified in shooting 

.t’ himself could run round the corner 

Cl put up a shield.. 

tin P i ^ weapons, intending to 

hand the opportunity of jumping into a closet at 

hrinni getting away from his assailants, 

he would not be justified in harming A and B, though he 

may reasonably have apprehended danger to his body from 

■f t defence of the body of any other 

It the other person can be protected without danger bv 
means other than violent, violence should not he emnloved 
The harm that may be inflicted is for the purpose of defence ’; 
and If defence be not necessary, that is, if the body can other- 
wise be protected, harm may not be exercised. 

Lastly, when the defence is that the party was about to 
commit such a crime as would justify his death, this must be 
proved, not indeed so as to establish the fact eoDclusively. but 
so as to prove that the accused had such grounds for supposing 
violence was intended as would warrant a rational man in* 
so acting ; and he must also prove that the offence about to 
be committed could not have been prevented by milder 

UlBSbUS. 

_ It IS doubtful whether the law should be so strictlV 
mteypreted. For instance in Hafiz Ali z>. King-Emperon 
10 0. O. 196 = 6 Cr.^ L. J. 271, it was held that when a person 
IS attacked while doing a lawful act, he is entitled to stand 
his ^ound and defend himself and that the law does not 

must Tun away to have recourse to the protection 
of the public authorities. The accused in this case, apprehendr 
opposition, bad gone armed to appraise crops and on th'e 
arrival of the opposite party, similarly armed, had not waited 
to be attacked, but had gone out to meet their opponents. It 
was meld; tha t, as there was a thi-eat to attack they ' had acted 
within their rights of private defence. 
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Tile following passage from Mayne is cited with approval 
in 28 M. 454 :— 

‘'A man who is assaulted is not bound to modulate his 
defence step by step according to the attack before there is 
reason to believe the attack is over. He is entitled to secure his 
victory £ s long as the contest is continued. He is not obliged 
to retreat but may pursue his adversary till he is out of danger ; 
and if in a conflict between them, he happens to kill, such 
killing is justifiable. And, of course, when the assault has 
once assumed a dangerous form, every allowance should be 
made for one, who with the instinct of self-preservation strong 
upon him, pursues his defence a little further than to a 
perfectly cool bystander would seem absolutely necessary. 'J he 
question in such cases will be not whether there was an 
actually continuing danger, but whether there was a reasonable 
apprehension of such danger.” 

So a person will be justified in the exercise of his right 
of private defence of his person in stabbing his assailant, when 
the latter attacks, him with a knife inflicting a serious wound, 
even though he may have escaped further injury by resorting 
to less violence or by running away. 

(Alingal Kunhinayan v. Emperor, 28 M. 454.) 

So also in a case when the deceased S and thi'ee others 
attacked with IdtJiis the accused B and tw^o others j and one 
of the deceased’s party struck a blow on the accused which 
felled him to the ground, and the accused rose up and fractur- 
ed S’s skull; it was held that under the circumstances the 
accused did not exceed his right of private defence, as the 
circumstances were such as reasonably caused the apprehension 
that grievous hurt would, but for his action, have been the 
consequence of the attack that was being made upon him. A 

^ of the accused could not be expected 

to judge too minutely 

Nath Dome r. Kiug-Emperor, 13 C. W. N. 1180 =:: 3 
Ind. Cas. 867 L. J. 391.j 

When L and others made an assault upon E and others, 
who ^ stood up against Fs party to 

convicted of rioting, it was held that P’s party bad committed 

no ofence as they acted in the exercise of their, right of private 
■ -deface. ' 

§18 
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A person who is attacked by another with a spear, and 
who in self-defence strikes a blow with a lathi, which results 
in the death of the party attacking, does not exceed the right 
of private defence of person and property and such right 
extends to the taking of life where grievous hurt is reasonably 
apprehended. 

(Queen u Moizuddin, 11 W. R. Cr. 41.) 

In a case where the accused, husband and wife, in attempt- 
ing to protect the latter from rape by the deceased, killed him, 
it was held that the right of private defence extended to the 
causing of death in such a case and no offence was committed. 

(Queen-Empress v. Janu, Eat. Un. Cr. C. 867, 1896.) 

When danger to the person of the accused was imminent 
and the evidence showed that he had no time to seek the aid 
of the public authorities, it was held that he was entitled 
to use all force necessary to repel the attack, even to the extent 
of firing a gun at his assailants. Such acts for repelling the 
attack do not amount to a criminal offence, nor are the persons 
aiding him in such acts guilty of being members of an unlawful 
assembly. 

{In, re Pachai Gounden, 15 Or. L. J. 710 = 26 Ind. Gas 
158, 1914.) 

An assault on a woman by pulling her hair and hand in 
the presence of several persons is calculated to outrage the 
woman's modesty and is punishable under Section 354. A 
person who sees a woman being assaulted in this manner, is' 
justified in going to her assistance and even in cutting another 
person -with a da, if that person interferes to prevent Mm. ■ 

(Mi Hla Sou. Nga Than, 4 Bur. L. T. 268=13 Cr. Li J, 
53 = 13 Ind. Gas. 389, 1912.) - . ^ 

When the accused, a coolie, was charged under Section 
352 with using force to a peon in the Marhlaidar s office, who 
prevented his running away from service, it was held thao no 
offence waa committed, since the accused had a right to defend 
himself from the illegal act of the peon in wrongfully restrain- , 

ing:Mm. - : 

- (Queen- Empress v. Ganpati, Rat. Un. Gr.jG. 605, 1892.) 

In a case where the deceased, a sturdy and dissolute 
young man, upon a c[uarrel with the accused, his uncle and 
his uncle’s son, aged seventy and thirty-five, after an exchange 
of abuse, snatched up a heavy jatv,, three feec long,, and aimed 



a blow with' it at ids unde and possibly another at his uncle s 
son, and the uncle’s son seized a second jat.ti, two feet long, 
and struck the assailant twice on the head with it so that he 
died; it was held that there was no excess of the right of 
private defence and no offence had been coiamitted. 

(Puran V. King-Emperor, 8 P. L. K. 1.90(r“:] Cr, L. J. 

m O xiii J 

Wlien the ter^ants of a sakukar miniiKlar went to his 
house in a body to ma^k.e some sort o£ demonstration and 
perhaps to seke the cotton crop, and some of them had weapons, 
and the ssatnindar apprehending hurt to himself, fired off his 
gun in the direction of the crowd, without any intention of 
killing anyone ^or doing more harm than was necessary for 
the purposes of defence, it was field that what the saliukaf 
did was done in the exercise of his riglit of private defence, ; 
he was entitled to the benefit of any doubt which existed 

• iSiitixi 




(Lacbman Das v. Emperor, 14 P. W. R. 1915--1-}: 

1916 = 27 Ind. Gas. 216= 16 Cr. L. J. 152.) 

When the accused went armed with a lathi to pi 

son and nephew from the deceased, and exchanged abusive 
language with the deceased; and the deceased then struck the 
accused on the head with a lathi and the accused returned 
the blow, and the deceased, on falling, was .struck a second 
blow by another accused person, it was held that tlie accused’s 
right of private defence extended even to eau,sing the death 
of his assailant notwithstanding tliat he had a friend armed 
with a lathi at his side. “ In riots it frequently liappens that a 
man sustains grievous hurt or is killed, notwithstanding that 
men on the same side are close at hand, and are armec 
deadly weapons.” 

{Empress v. Bmambhar, 135 A. W. N. 1886.) 

In a case where the accused, who was a 
acting in the execution of his duty, had his conveyance 
by a number of camel-drivers whose camels were tresjjassiai 
on the canal bank, and fx*om his cu.stody a prisoner who bait 
been legally arrested was either forcibly i*eseued or enablec 
to escape ; it was held that the accused had every reason t( 
believe that he was about to be subjected to personal violence 
and that if in the scuffle he either let off Ms gun by acciden 
or fired it without any careful aim at his assailants to screei 
Ms own safety he was entitled to acquittal, because if the 
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went off by accident, there was no offence; if he fired it 
under the circumstances noted above, he was entitled to 
acquittal under Section 101. 

(Mukerji v. Queen-Empress, 5 P. R. 1901). 

Accused was struck by deceased with a stick. He ran 
away, and was pursued by deceased and two oihers. When 
rounded up, he struck the deceased with a knife and killed 
him. It was held that accused had good reason to suppost 
that, unless he used his knife, grievous hurt at leas!-, if noe 
death, would be inflicted upon him, and that therefore he could 
not be said to have exceeded- his right of private defence. 

(Yusaf Khan v. Emperor, 1 P. W. E. 1920 = 2 P. L. R. 
1920 = 55 Ind. Cas. 607). 

If a man is being lawfully pursued with a view to arrest, 
he cannot set up a right of private defence unless a reasonable 
apprehension of danger to himself arises from an attempt or 
threat to kill him. Under Section 59, Cr. P. G., any private 
person may arrest any person who in his view commits a 
cognisable and non-bailable offence ; and under Section 46, Cr. 
P. C., when such an arrest is resisted or sought to be evaded, 
he may use all means necessary to effect the arrest. If the 
pursuer persists in his effort to arrest even if the person to 
be arrested is armed, that person cannot in turn set up the 
plea of self defence. 

(Queen-Empress v. Nga Tauug, L. B. R. 1898-1900, 136). 

So also when a Police officer called upon the accused who 
were armed with guns, and whom he believed to be daeoits, 
to surrender, but the accused resisted and fired several shots,' 
wounding and killing several persons, it was held that Police 
Sergeant was justified in his act under Sections 45 (6) and 
54, (1), Cr. P. G., and the accused had no right of private 
defence. 

(Bhanga Singh u Empress, 21 P. R. 1900). 

RIGHT OF PRIVATE DEFENCE OF PROTEETY. 

It is not always easy to distinguish between the right of 
private defence of person and that of property. In cases where 
a party comes upon land in the possession of others both to 
take -possession of the land and to attack them, the right of 
private defence of person arises almost simultaneously -with 
the right of private defence of property (/« re Ponthala 
Narisi Reddi, 16 Cr. L. J. 447 = 24 Ind. Cas. 327). 
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^ 111 the cfl)S6 o£ iolib6ry till© c&usin^ of dojitli 1118 *^ bo justi- 

fied avS an act done in reasonable and necessary self defence 
under certain circumstances and conditions, but in such cases 
the measure of self defence must always be relevant and 
proportionate to the quantum of force used, and which it is 
necessary to repel. 1 he Indian Penal Code does not provide 
that in every case where a robbery is committed the person 
attacked is entitled to cause death. It means no more than 
this, that robbery by violence may be resisted by violence 
sufficient to overcome the force employed by the attacker, and 
that if in the exercise of that right death is caused, it ’may 

be justified if it is reasonably and properly asserted in defence 
of property. 

(Ramprasad Mahton v. Emperor, 4 Pat. L. J. 289 = m Ind 
Gas. 983 = 20 Cr. L.J. 375). 


I cite below (A.) cases in which it has been held that the 
right of private defence of property existed. 

(B) cases in which it was held that no .such right 
existed. . 

(A) (i) Hira Singh v. Crown, 26 P. R. 1872. 

The accused in arresting a party of thievt).s .struck one 
of them a blow in the ribs and other bIow.H which cansed 
his death. It was held that there wa.s no proof that an 
excess of force ha i been used, or who used it, and therefore 
the conviction was .set a.side. 


(ii) Pudu V. Emperor, 10 
23 Ind. Cas. 704 


« . .JlJ. 




38 — In Or. E. J. 352 


A tenant did not object to jhe lyiaiguxar entering' unon 
the land, but he objected to the removal of a tree growinv* 
thereon after its .severance from the ground by the action of 
the wind, and the .Malguxai used fox'ce, but not more than wa.^ 
justified by law, to protect hi.s right.s over the tree. It wa.s 
held that the Malguzar, a.s owner of the tree, had under 
Section 98 a right of priv;»te defence against the tenant when 
the latter attempted to remove the tree by cutting it and 
stacking it with a view to appropriating it for himself. 

{Hi) Ram Harakh u Emperor, 15 Or. E. J. 4-36 » 24 Ind 
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Some country carts containing the camp o£ a 

Deputy Commissioner were on their way in charge of an 
orderly, a constable and some cbaprassis. While on their way 
one of the carts stuck in a rut and the orderly and the 
chaprassis took hold of the bullocks of the accused against their 
will, yoked them to the cart, and dragged it out of the rut. 
The accused then forcibly unyoked their bullocks and took them 
away. They were convicted under Section 147. It was held 
that the orderly and his companions could not be regarded 
under Section 99 as public servants acting in good faith under 
colour of their oflSce, and the accused were justified in their 
action by the right of private defence. It was also held that 
the act of the orderly and his companions technically amounted 
to theft under Section 378, and the right of private defence of 
the accused continued under Section 105 till the recovery of 
the bullocks, and did not cease with the yoking of the bullocks 
to the cart. 

(iv) Nga Hla 'lun U v, Queen-Empress, L. B. E. 1893—1900, 

219, 

The law must not he invoked to oppress persons who, 
when there is no time to lave recourse to the public authorities, 
find themselves in a position in which they must either exert 
the privilege of private defence as provided and restricted by 
law, or submit to a forcible invasion of person or property in 
cases where under Section 97 the law does not require any 
such submission. 

(v) Kegula Bheemappa u Emperor, 26 M. 249 (1903). 

Persons belonging to a village went in procession to wor- 
ship a goddess in an adjoining village, carrying with them a 
pot of consecrated water. When returning after performing 
their acts of devotion they were attacked by the people of 
that village, and the attack was resisted violently, causing 
simple hurt to some persons and grievous hurt to one of them. 
It was held that they were acting legally in carrying ^ 
water in the pot, and were justified in exercising the ript 
of private defence of body and of property and in resisting 
the villagers in the obstruction they offered in the mrrying 
of the pot of water. It was held that they had not inflicted 
more harm than it was necessary under the circumstances to 
inflict for the purpose of self defence. 

(•ui ) Queen-Empress v* Shamsher Khan, 1 70 A. W, N • 

18 . 96 . 



able property in whbh tv *“0’^e- 

they hai a right to reclaSi thrslm?tf 
that the property would have been ^caSecl'offMf i 

merely applied to the Police for help. ^ ^ ^ 

W. K Crl et''' "'■ ® Ap. 9 = 14 


Xllt pt LSOtl61.S 111 r'Csistilliy ll Budlfic^n sii'fnr*!*- IV 1 

by certain persona for the purpose of cutttti 
when they had no time to wn^plain L ^ P - r 

wound on one of them with a bamboo frnm ^“’ 
which the man died. It wa.3 he d tha( 
injuries inflicted were not such as to 
private defence of property ' 

(ywi) Queen v. Dhaumun Teli, 20 W. R. Or. ,‘15. 

Wing cLiLS“ ttaVtLV"’"'? rf *" 

with the aeeietance ot hfe S“d „taH..! 1,“'“ 

held that he had committed no offAn^. ^ J violently, it was 
causing any harm short of death X ’ justified in 

trespass. ° ^ committing house 


(iix) Queen v. Mokee, 12 W.R. Or. 15. 

went'^out^'^ith'^a '^tSu C^tdi ^een stolen 

ia^Ai struck a thief who died i,wf with the 

It was'held, liavitio- retmref in a ot the blows, 

the eabMnmt eMdncS , l „ the iniurie, and 

fall withil. the “Sf etetnU^ 'r“.S!‘’;-‘'‘“‘e <*■<* ■>»' 

pnsonev was not guilty ot .•iilDahl,5°t^'°" ■?“*' 

to. mui-der, but was FotocW *^by SeotS,','i'1?7“°'' 

^ P“ate diTet 

I,.J.4t/“’“ Sbrit Earn, 3 N.aa 177=? Or. 
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In this case a thief had stolen some crons hnf 4 -u 

on a common threshing floor of the vifla^Ld fhl 

the owner of the e»-nv.o j Ti. and the accused, 

number nf n'li ^^0 threshing floor with a 

number of villagers and carried away the cropl 

UasL 830. C''- L J- 862 = 41 Ind, 

per oru"t 

by Section 99. ^i^'^aders is withm the limit prescribed 


p) Cases in which there was no right of defence. 

{^) Bag V. Emperor, 29 P. R 1902. 

hfl3 accused was watching his field, the grain of which 

corn in occasions been stolen ; he saw a thief euttino- 

corn in and ^av© cbasG. The thief rfi’n T^iq 

while*^^ accused hit him recklessly withT^^iek 

with him. It was held^W 

nronertv ^ <iefence of 

S sLS 4* „t 4e Cr pT‘ 

Sco« ™ sS" m 

(w) Empress % Gulbadan, 25 P. R 1885. 

The accused at night found a man in his field stealino. 

melons. On his challenging him the man m J! - 

but ran away The ar5n<,e3 man made no answer, 

Triiior.., J “ accused pursued him into a deserted 

/■b i5 ’ up with him struck him a blo w dn his 

cheek with a sword, and, when the man suddenly turned rouM 

withT^^ ‘f “^^bt lay hold of his Sword or stab him* 

th a knife, inflicted another wound which proved fatal, - 

It was held that as it was found that the deceased was 

td showS-^tb^ property, and there was nothing 

the impression that he Waf 
dSenAA ’ 105 did not apply, and the right of private 

of prc^erty did not continue till the w^^ 
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Nor had the right of private defence of the body arisen, 
as it was not alleged that the deceased, who was found* to have 
been unarmed at the time, either attempted or threatened to 
commit an offence such as to cause reasonable apprehension 
of danger to the body. The supposition of the accused that 
the deceased had a knife was not enough to give rise to any 
right of private defence in the absence of any threat or 
attempt to draw a knife for the purpose of attack. The 
offence was therefore murder, 

(m) Mammun v. Crown, 35 P. R. 1916. 

Six persons went on a moonlight night armed with 
chavis and clangs and assaulted two persons who were cutting 
the rice crop. One was killed on the spo*'. 

It was held that having regard for Sections 97, 103, 99 
(4) it was clear that the accused had inflicted more harm 
than was necessary for the purpose of defence of their 
property. It was held further that it was impossible to hold 
that the accused did not intend to cause more harm than 
was necessary for the defence of their property, and from this 
it followed that they, in using violence to the deceased, did 
not act in good faith though they exceeded their rights, and 
consequently exception 2 of Section 300 was not applicable, 
and they were guilty under Section 302. 

(iv) Bhai Lai Choudhry v. Emperor, 29 C. 417. 

A Magistrate issued a proclamation under Section 87 and 
an order for the attachment of the property of certain abscon- 
ders. In the course of the attachment an objection was 
raised by another person that the property attached did not 
belong to the absconders. The Police officer, being informed 
by the patwari that it was the property of the absconders, 
proceeded to make the attachment. Then certain persons 
including the accused, combined to overawe the Police officer! 
It was held that the rightful owner had ho right of private 
defence of his property even supposing that the absconders 
were not the rightful owners, inasmuch as the Police officer 
was acting in good faith and under colour of his office. 

Mi Siryan u Crown, 69 P. L. R. 1916 = 17 Cr L J 
270 = 34 Ind. Gas. 990. 

The deceased came with a pitchfork in his hand and 
abused the sister of the accused ; the accused, exasperated by 
the att^k^ on the latter, in a moment of anger and without 
premeditation stmck the deceased on the head, causing him a 
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fetal injury. Ihfe accused was convicted under ’ qaa 

P«t II. II waa coatanded that the aS ? tta 

exercise of the right of private defence, and in any case she 

S th°?lS 1 cattmg pie™«s hurt, It held 

dmth »ot eilend to the causing of the deceased’s 

death, but the conviction should only be maintained for the 
offence of grievous hurt. 

(vi) Queen v. Gokool Bowree, 5 W. R. Or. 33 

1 f ““’^der when the death of a 

weak half starved old woman, who was detected stealing was 

caused in the exercise of the right of private defence by the 
such^defe™cT^ necessary for the purpose of 

(vii) Thekumthatathil Kelukattiy. Emperor, 13 Or L J 

782 = 17 Ind. Oas. 414. i . 

When accused fired at a person in the mistaken belief that 
he was a thief, and it was found that he had no reason to 
apprehend anything more serious than the theft of certain 
truit, it was held that he was not entitled to the benefit of 
Exception 2 of Section 300. 


The following are cases in which Exception 2 of Section 
300 has been applied. For the application of this exeention 
it IS necessary to show, first, that the accu.oed had a rio-ht of 
private defence ; secondly, that in exceeding that right and 
causing death he had acted in good faith in the exercise of 
the right and without premeditation and without any intention 

of doing more harm than was necessary for the purposes of 
defence ^ 

(i) Farid -y. Emperor, 12 Or. L. J. 81 = 9 Ind. Gas. 452 

The accused, who was ccncealing himself from the Pblice 
was seized by the deceased and two others, and in order to 
rescue himself he struck the deceased two severe blows bn 
the head and shoulder with an axe which he had in his hand 

at the time. It was held that the accused exceeded his right 

private defence in that he caused more harm than was 

necessary to resist the unauthorized attempt of the deceased to 

p lace hipi in , confineqn 
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{ii) In re Kayambu Tevan, It Cr. L. J. 78 = 32 Ind. Cas. 
670 (1M6). 

A proclaimed oflender was tried for murdering a Police 
officer trying to arrest him. The prosecution failed either to 
file the statement referred to in clause 3, Section 87, of the Cr. 
P. 0. or to adduce any other evidence of publication. It was 
held that the accused was entitled to the benefit of sub-section (2) 
of Section 300, and was guilty of culpable homicide not 
amounting to murder. 

(w) Nga, Tub t*. Emperor, 17 Or. L. J. 335 = 35 Ind. Caa 
511 (1916). 

TMe right of private defence may aiise when a person 
sees a man approaching Mm with a stick trailing in his hand, 
for he might expect the ‘ man to hit him with the vstick. But 
when such a person claiming the right has another companion 
by his side who is himself properly armed, he should at least 
Call on the person approaching him with the stick to drop 
his stick before resorting to such a dangerous mode of exercis- 
ing his right as filing a shot 

Eiring without giving such warning would be exceeding 
the right of private defenc 

term of imprisonment is 
not called for. Leniency may well be shown where the 
accused has acted in good faith for the protection of Ms 
person or property, and has erred only in the degree of force 
or violence used acting too hastily. 

Tun Nyein v. Emperor, 18 Cr. L. L 284 ==a 38 

a number of people, and on 
the icc^ trying to stop Mm running away beat Mm on 
the hesfei with a bamboo, it was held that the accused was not 
|uslified in stabbing Mm in the neck so as to give a fatal 
bio w, and so he e xceeded Ms right of private^^^^^^ 

and wM liable under & 

(u) Empe^r u. Sher B 1 B. R. 188G." 

Accused was, on a “ tMef thief ” 

him, pursued by certain private persons in whose vie w he 
ha^i not committed an^ noh-bad^ 

tfiiereupon he trifd tp shoot 4^ac| one ofi who 
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was on the point of seizing him. It was held that the offence 
was one of culpable homicide not amounting to murder, as 
the accused, though he was entitled to resist the attempt of 
his pursuers to capture him in the exercise of his right of 
private defence, had exceeded the power given him by law 
when he caused the death of the person against whom he was 
exercising that right, but without any intention of doing more 
harm than was necessary for the purpose of defence. 

(vi) Queen v. Fukeera Ohamar, 6 W. R. Or. 50. 

Prisoner found deceased in the act of house-breaking by 
night in his house and killed him with a sort of pole-axe which 
was near him. It was held that he had inflicted more hurt 
than was necessary for the purpose of self defence, and was 
guilty of culpable homicide not amounting to murder. 

(vii) In re Garuga Rammaya, 8 M. L. T. 462 = 8 Ind. Oas. 
1088 = 12 Or. L. J. 18 (1911). 

Deceased and some of the prosecution witnesses had tres- 
passed by night into the house of the accused, and were 
dragging him outside the house. He was entitled to defend 
himself against them, but when he stabbed the deceased and 
caused grievous hurt to another, his assailants being unarmed, 
and there being nothing to suggest that he had any reason 
to believe that he was in danger of death or grievous hurt, it 
was held that he had exceeded the right of private defence, 
but was within the second exception. 

Section 105. 

It seems strange that there appear to be no rulings 
discussing the second clause of Section 105 and the meaning 
^ the phrases ^'till the offender has effected his ^ retreat with 
the property, or either the assistance of the public authorities 

ia obtained or the property has been recovered. ^ 

in the first Report on the Penal Code by the Indian Law 
Commissaries 1846, Section 158^^ 

sure of the meaning iiff ended b^ expression ‘till the offender 
has effected his retreat with the property\^ W 
certainly when he is to be considered as having effected ^is 
retreat, prphably it is when he has once got clear off, hayiug 
escaped inimediate pursuit, or pursuit not having been made. 
Wc pres that the protection of parties pursuing robbers, 
etCt, for the recoyery^^^^^ '^hich the^ succeeded 
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in cfl<rrying or for "bringing them to justice, wus thought 
not to be within the scope of the provisions touching the 
right of private defence. ” 


The clause or either the assistance of the public authori- 
ties is obtained” did not exist in the draft Code, and it was 
suggested by the Law Commissaries, Section 156, that the 
privilege of the clause should operate till the offender is taken 
and delivered to an officer of justice. 


The question is well discu.ssed in The Law of Crimes of 
Ratan Lai and Thakore (8th Edition, p. 204), and I take the 
ibeity or quoting their remarks : llie following passage is 
cited from Morgan and Macplierson’s Indian Penal Code 

“ A recapture of the plundered property, while it is in the 
course of being carried away, is authorised, for the takirm 
and retaking is one transaction. But when the offence has 
been committed and the pi'operty removed, a recapture after 
an interval of time by the owner or other person on his 
behalf, however justifiable, cannot be deemed an exercise of 
the^^ right of defence of property. The recovery which the 
section contemplates seems to be, a recovery either immediate 
oivmade before the offender lias reached his final retreat, as 
where stolen cattle are tracked until ultimately overtaken in 
eir retreat and recaptured. ” The Commentary then conti- 
nues But Mayne is of opinion that resistance within iuati- 
_fiable_ limits may be continued as long as the wrongful act 

when the robber, for ic stance, ha.s made 
his escape, the principle of self defence would not extend to 

piopeftvTere Wd'” day. If, however, the 

Spq f ^ possession, the right of defence 

would revive for the purposes of its recovery. This view 
seems to he correc , otherwise the expression “or the property 

w% twl "T High Courts on this point. It 

Will therefoie be observed that while in all other case.« the 

of prevention of the offence 

Sm^erv nfff" """T the right continues for 

LcomffiiS property even after the theft has been 

SSo4 Th^ V of that right is that mentioned in 

section 1U4. ihe right and its extent being thus found everv 
case must thereafter be iudwed nn ifo i - V 

deride whether or not tL ^xerrise of the rightShL^^^^^^ 

vwuu yy come m. it A ruus away with 
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B*s watclij B may chase him till he effects his escape, but the 
right of self defence does not end with the escape. If B sees 
A in the street the next day, the next month, or the next 
year wearing the stolen watch, B may forthwith seize A and 
recover his watch, using for the purpose as much force as the 
case allows. If a policeman should be at hand, the proper 
course would be to hand A over to him, and let him recover 
the watch. But B is not bound to put ofi the capture of A 
until he can find assistance from public authority. Again, 
supposing that on a day after the theft thereof B sees his 
watch lying on a table in a house or garden, if he can get 
the assistance of a policeman without losing sight of it, no 
doubt he would be bound to do so. But he would be under 
no legal obligation to risk a further loss or removal of the 
stolen property for the purpose of having recourse to the 
public authorities. If the circumstances are such that immediate 
seizure seems to offer the only reasonable prospect of recovery, 
B is entitled to enter the house or garden and recover his 
watch. The capture of the thief would not be an assault in 
the one case, and the entry into the house or garden would 
not be criminal trespass in the other.*' 

This theory was adopted in Jarha Chamar v. Surit 
Ram, 3 N. L. R.' 177 == 7 Cr. L. J. 49, wherein it was held that 
when a person whose property has been stolen finds the thief 
or the property, he is not bound to put off his capture of the 
thief or the property until he can find assistance from public 
authority. • 

Under the fourth clause of Section 105 the right of defence 
against criminal trespass or mischief continues only as 
long as the offender continues in the commission of criminal 
trespasser mischief ; therefore when the act of mischief ceases, 
the right of private defence ceases (Queen v, Raj Eisto Das, 
12 W.R. Cr. 43). 

Under the fifth clause the right of private defence of 
property against house-breaking does not extend to causing 
the death of bhe house|breaker when he has made his escape 
from the premises empty handed, and is at some distance from 
the place. IsTo more harm should be done than is necessary to 
effect his capture. 

(Queen Bolaki Jolahad, 1 B. U R. S. N. 8 = 10 W. R. 
C^f 9), 
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Plea of self defence. 

In Pasopat Gope v. Ram Bhajan Ojha, 1 C. W. N. 645, 
it was held that when the accused pleads not guilty, but the 
accused’s pleader advances the plea of right of private defence, 
the duty of the Court is to accept the plea advanced before it, 
and to say upon the entire facts of the case if any offence, and 
what offence, has been committed. 

Similarly in in ra Kalicharan Mookerjee, 11 C. L. R, 232, 
it was found that although Section 105 of the Evidence Act 
places on the accused the burden of proving that he has acted 
' t' ' Ti 1 s le^j^al rights in the exercise of the right of private 
defence of property, still this burden can be discharged by 
the evidence of witnesses for the prosecution as well as by 
evidence for the defence on such a plea being set up, and the 
accused are clearly entitled to claim an acquittal if on the 
evidence for the prosecution it is shown that they have com- 
mitted no offence. 

In both these cases there was a plea of private defence 
set up, hut in Veerana Nadan v. Emperor, 404 M. W. N. 
1912 = 11 M. L. T. 251=15 Ind. Cas. 310 = 13 Or. L. J. 470, 
and in re Garuga Rammaya, 8 M. L. T. 462 — 8 Ind.. Gas 
1088 = 12 Or. L. J. 18, it was held that, even if the accused 
did not specifically plead private defence, he may be acquit- 
ted if the ev'idence showed that he was acting in self defence. 
This ruling was followed in in re Pachai Gounden, IShOr. 
L. J. 710 = 26 Ind. Cas. 158, where it was held that, if the cir- 
cumstances show that the right of private defence was 
legitimately exercised, the Court should take it into consider- 
ation even though self defence was not specifically pleaded. 

Apparently to the contrary, we have two rulinss of the 
Allahabad High Court ; — 

_ In Queen-Empress ■«. Timmal 21, A. 122, it was held that 
when the plea of private defence of property was not raised 
by the, appellant, and never could have been raised, having 
regard to the pleas put forward by him, he cannot raise such 
a plea for the first time in the Appellate Court. 

In Emperor t;. Gulin, 113 A. W. N. 1904=1 Or. L. J, 427 
it was held that when the accused did not themselves set up 
the plea of the right of private defence, and the evidence did 
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not suo'gest that the accused were acting in the exercise of 
such right, the Court could not set up such a defence on behalt 
of the accused. 

In the latter case there was apparently nothing in the 
evidence of the prosecution to suggest that the right of private 
defence had been exercised, and therefore this ruling is not 
in conflict with the other rulings. 

With reference to Timmal’s case, it was written in Em- 
peror V. Yusuf Husain, 40 A. 284, that the head note goes 
very considerably beyond anything that was decided in the 
case itself; and it was the contention that there was no evi- 
dence on the record upon which any circumstances could be 
inferred which would substantiate a plea of private defence, 
which found favour with the Court, and upon which the case 
was eventually decided. 

It was held in this ruling that there is nothing in the 
law to prevent a man on his trial from setting up an alterna- 
tive defence, first, that he was not present at the occurrence 
referred to by the prosecution witnesses, and that they were 
giving false evidence; secondly, that even if he failed to 
persuade the Court of this fact, he could show from the state- 
ments of the prosecution witnesses themselves that if he had 
caused the death of any person in the manner and under the 
precise • circumstances deposed to by them, he was acting in 
the lawful exercise of a right of private defence. 

Similarly the Patna High Court in Fandi Eeot u. Eing- 
Emperor, 5‘ Pat. L. J. 64, held (following 19 C. W. N. 663 and 
29 C.L. J. 571) that an accused person may plead the right of 
privae defence as an alternative plea after denying at the same 
'i'll Tin e that he comnaitted the offence charged against him. 
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CHAPTER XIL 

A. Abetment 

It would be beyond the scope of this book to discuss in 
detail the law of abetment, and I propose only to cite some 
cases wherein the question of abetment of murder or hurt 
has been dealt with. 

(i) In re Appanna Hegade, 1 Weir 52 (1899). 

When a village magistrate, being present on an occasion 
on which a police constable was causing hurt to and wrong- 
fully confining a person, did not attempt to interfere wither 
stop the criminal acts of the constable committed in his presence, 
nor did he report them to the Magistrate, it was held that he 
was guilty of the abetment of offences under Section 330 or 348, 
although there was no evidence to show that he actively in- 
stigated the police to commit the offence. 

(ii) Queen-Empress v. Latif Ehan, 20 B. 394(1895). 

A policeman who is present at the beating of prisoner by 
another policeman for the purpose of extorting a confession, and 
does not remonstrate with him, is guilty of the abetment pf an 
oflTence under Section 330. ; : 

(Hi) Queen v, Esham Meah, 12 W. R. Or. 52. 

A gave a dao to B who had given out his intention to 
coerce the party against whom he was acting, and who inflicted 
grievous hurt on such party with the dao. A was held to be 
guilty of abetment within the second head of the' 3rd clause 
of Section 107. 

(W) Empress Bakhtawar, 24 P. R. 1882. 

When an accused person asked a native doctor to supply 
her with medicine ^ for poisoning her son-in-law the, act 
amounted to an instigation of the native doctor to abet the 
accused in committing murder punishable with reference to 
Section 108, Explanation 4, under Sections 116 and 302, 

(v) Queen-Empress^. Anant Puranik, 25 B. 90 (1900). 

If A asks B and others to come„ with him to commit 
dacoity, he instigates these men to dacoity iust as much as if 
he asks them to go under some other leUr. Similarly, S 
he asks B^ to ask C and others to join a dacoity, he 
bets the abetment of dacoity. 
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(vi) Emperor v. Sham Lai, 2 A. W. N. 1903. 

An accused person who was present when a dacoity was 
planned, from whose huts the dacoits set out, and to which 
they subsequently returned with their booty, was held to have 
been properly convicted of abetment of dacoity. 

(vii) Ohatar Singh v. Emperor, 15 P. K. 1901. 

When certain persons pointed out to the dacoits the house 
to be robbed or active^ participated in planning the dacoity 
and in taking charge of the camels UvSed by the party, the 
abettors should be punished under Sections 109 and 395 and 
not Section 397, which applies only to persons actually com- 
mitting a dacoity in which one of the acts specified is done. 

(viii) Queen u. Doorgessur Surmah, 7 W. R Gr. 6L 

A ordered B and C to seize and take D forcibly in the 
contemplation of an assault upon D, and D 'was so beaten and 
tortured as to have died in consequence. It was held that A 
was guilty at least of abetting the commission of voluntarily 
causing grievous hurt. 

(ix) Emperor u Dhani Ram, 14 0. P. L. R. 192. 

Under Section 108, Explanation 3, it makes no diflference 
in the guilt of the abettor that the agent carries out the 
desired object under a mistaken belief that the act which 
he is employed to do is an innocent act, 

(x) Queen-Empress v. Sadu, Rat. Un. Or. 0. 207 (1884). 

The accused accompanied his brother who was taking a 
child to murder it; after aceompanying him for a while he 
refused to go further, but at the same time, though knowino'* 
full well that the child was being taken to be 
murdered, he made no attempt to take the child back with him i 
and the child was subsequently murdered. It was held that 

Tinder Sections 109 and 111 the accused was firuiltv of 
murder. « - 

(osi) Qiieen v. Kali Churn Gangbofy, 21 W. R. Cr. 11. 

When a Head Constable, who knew that certain peaons 
wore likely to be .tortured for the purpose- of extorting con* 
fessions, purposely kept out of the way, it ’was held that he 
was guilty of abetment under Section 107, Expltoatipn 2. 
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(xii) Queen-Empress v, Munna, 233A. W. N. 1892, 

Two persons were holding the deceased with the intentioii 
of beating him, when another came and beat him so heavily 
that he died in consequence. It was not shown that the two 
persons intended to cause death or knew that their act was 
likely to cause death. It was held that they could not be 
convicted of abetment of murder. 

(xiii) Sahib Ditta v. Emperor, 20 P. R. 1885. 

The accused gave B money to kill N by charms; he is 
guilty of abetting the murder ofN; and it is immaterial that 
the means employed by the murderer were other than those 
by which the accused desired the crime to be effected ; or 
that the means suggested by the accused could not have effect- 
ed the death of N if they had alone been employed. 

(xiv) Bahadur 'y. Emperor, 34 P. R. 1882. 

A was convicted under Section 118 on the ground that 
he concealed the intention on the part of P to commit murder 
knowing that he would thereby facilitate the murder, the 
Court holding that it was an illegal omission on the part of 
the accused not to report the intention to commit murder. 

It was held on appeal that as the accused was not a 
village headman or village watchman or owner or occupier of 
land or other person bound ^ under Section 90, Cr. P, C., to 
report the intention to commit a non-bailable offence, and there 
was no provision of law by which he was bound co report the 
existence of a design to commit murder, his omission to report 
such design could not be held to have been an illegal omission, 
and as he had not concealed the design by any overt act, his 
conviction must be set aside. 

(xv) Kunhya u Goordial, 10 P. R. 1868. 

The mere presence at a murder without previous concert 
or approval of the deed does not constitute abetment of 

murder. 

(ojni) Sukha v. Emperor. 43 Ind. Gas. 827 = 19 Gr. L. J. 
236 (All.) (1918). 

• , P ® pursuance of a conspirq,cy to obtain a certain 
. girl by show of lorcA went to her mothis^^^^^^ asked 
ber to give up the girl. The mother ref used to do so, and H 
thereupon fired a gun loaded with fcauiar at her; and 'she 
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died from tke wounds. It was held that S was not guilty of 
abetting the death of bhe mother, inasmuch as the death was 
not a probable consequence of the conspiracy, and was not 
caused under the influence of the instigation or with the aid 

or in pursuance of the conspiracy which constituted the 
abetment, 

(xvii) In re Nennun Rani Reddi, 17 Cr. L. J. 175=:33 
Ind. Cas, 655 (Madras) (1916). 

In oidei to secure a conviction for the abetment of murder 
under feection 107 it is essential for the prosecution to prove 
that the accused knew that the actual murderer did intend to 
coinmit the murder. Where, therefore, the only evidence 
against the accused was that he was found within a few yards 
of the scene of the murder, but no weapon was found on him, 
and no overt act was alleged tending even remotely to facilitate 
the commission of the crime, it was held that he could not be 
convicted of abetment to murder. 

B. Body not found. 

Although under some circumstances a charge of murder 
may be sustained when the body of the person said to have 
been murdered is not forthcoming, still, when this is the case, 
the strongest possible evidence as to the fact of the murder 
should be insisted on before the accused is convicted. 

(Adu Shikdar v. Queen-Empress, 11 0. 635, 1885.) 

On page 642: — In Russell on Crimes, 4th Edition, VoL I, 
page 770, it is said : “It has been considered a rule that no person 
should be convicted of murder unless the body of the deceased 

has been found... ^ but this rule, it seems, must be taken 

with some qualifications, and circumstances may be sufficiently 
strong to prove the fact of the murder though the body has 
never been found. Thus when the prisoher, a mariner, was 
indicted for the murder of his captain at sea, and a witness 
s^ted that the prisoner had proposed to kill the capMn, and 
the witness, being afterwards alarmed in the night by a violent 
noise, ^ went up on deck, and there observed the prisoner take 
captain up and throw him overboard into the sea, and tlmt he 

not seen or heard of afterwards, and that near the place on 
the deck where the captain was seen a billet of wood was 
round, and that the deck and part i of the prisoner's Mress was 
stained with blood, the Court, though they admitted the 
general rule of Jaw, left it say ’upon the^^^^^e^ 

ence whether the deceased was not killed before the body was 
cast into the sea, and the Jury being of that opinion, tl^e 
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person was convicted and afterwards executed. But when upon 
an indictment against the prisoner for the murder of her 
bastard child it appeared that she was seen with the child in 
her arms on the road from the place where she had been at 
service to the place where her father lived about 6 in the 
evening, and between 8 and 9 she arrived at her father’s 
house without the child, and the body of a child was found in 
a tide river near which she must have passed in her road to 
her father's house, but the body could not be identified as 
that of the child of the prisoner, and the evidence rather tended 
to show that it was not the body of such child, it was held 
that she was entitled to an acquittal; the evidence rendered it 
probable that the child found was not the child of the prisoner, 
and with respect to the child which was really her child the 
prisoner could not by law be called upon either to account for 
it or to say where it was unless there were evidence to show 
hat her child was actually dead." 

I will not go so far as to say that under no circumstances 
in this country could a charge of murder be sustained without 
proof of the finding of the dead body, but considering the 
well authenticated instances of the subsequent appearance in 
the flesh of persons said tb have been murdered, and whose 
death has been deposed to by eye witnesses, the production of 
bones, alleged to be those of a man and discovered to be those 
of a woman, and the numerous charges which are brought 
against innocent persons, I should require the strongest possible 
evidence of the fact of the murder if the body were not 

forthcoming." 

-1 

In Empress of India v. Bhagirath, 3 A. 383, there was a 
confession by the accused and conclusive and overwhelming 
evidence, and it was held that the mere fact that the body 
was not found was not a ground for refusing to convict a 
person of murder; and in Empress v. Sedhu, 160 A. W. N. 
1882, it was held that the fact that the murdered body was 
not found is no reason for not passing a sentence of death 
when the offence of murder is clearly proved. 

Similarly^^^^ m V. Bunan, 13 P. R 1869, where there 

was no direct evidence, but a skull and clothes of a woman 
had been found; and the accused had confessed that he had 
burnt the body, the eon viction for murder was upheld. 

: ’ In Mehr Ehau; r. Emperor, 6 P; E 1886, though it was 
held that there was no rule of law that no person - should be 
cohyicted of murder unless the body of: murdered person 


has been discovered, and that when the circumstances ' arc 
such as to make it morally certain that a crime has been com- 
mitted, the inference that it was so committed was as safe as any 
other inf erence ; in this particular case it was held that it vras 
not morally certain that the person said to have been murdered 
had been murdered, and the conviction was set aside. 

In Biru Empress, 15 P. R. 1890, a conviction of murder 
was set aside on the ground that when the whole proof of 
the corpus delicti consists of uncorroborated statements of the 
accused made under pressure and promptly withdrawn when 
the immediate causes of the disclosure made had been pointed 
out, great caution is required in placing reliance on them , 

and in Ghulam Hussain Queen-Empress, 6 P. R 1900, 
the Punjab Chief ' Court held that before an accused can be 
properly convicted of murder it must be proved beyond doubt 
that murder has been committed and that a veritable corpus 
delicti exists. 

There is one ruling of the Bombay High Court, namely 
Queen -Empress Kashna, Rat. ' Un. Cr. C. 687 (1894), that 
when a prisoner admits having thrown a girl into the^ canal, 
but the body cannot be found, it is inexpedient to convict him 
of murder, his act would properly be met by a conviction of 
attempt to murder. 

In Queen t’. Poorusoolah, 7 W. R. Or. 14, when a man 
was struck on the head in a boat with a heavy paddle and 
knocked overboard in a large river in the height of the rains, 
and had never been heard of since, a conviction for murder 
was uuheld.. Similarly in Queen u Budduruddin, 11 W. R. 
Cr. 20, it was held that the accused was rightly convicted of 
murder when he had by his own confession pushed the deceas- 
ed out cf a boat at Mgl^t and murdered her, but that as 
the body was not found, the Judge exercised a proper discre- 
tion in not passing sentence of death. 

/ ■ ^ 

C. — Section 201. 

Whoever, knowing or having reason to believe ^ an 
ofience has been committed, causes any ^idence ^ & 

mission of that oflfence to disappear with the intention of 
screening the ofender from legal pumshment, orwith that 
intention gives any information respecting the offence which 
he knows or believes to be false, shall, if the offienoe^ w 
knows or believes tp have been comniitted is punishable with 
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death, be ptimshed with imprisonment of either description 
for a term which may extend to seven years, and shall also be 
liable to fine ; and, if the offence is pnnishable with trans- 
portation for life or with imprisonment which may extend to 
ten years, shall be punished with imprisonment of either 
description for a term which may extend to three years, and 
shall also be liable to fine; and, if the offence is punishable 
with imprisonment for any term nob extending to ten years, 
shall be punished with imprisonment of the description provided 
for the offence for a terra which may extend to one-fourth of 
the longest term of the imprisonment provided for the offence, 
or .with fine, or with both. 

ILLUSTRATION. 

A, knowing that B has murdered* Z, assists B to hide the 
body with the intention of screening B from punishment. A 
is liable to imprisonment of either description for seven veartf 
and is also liable to fine. 


In order to justify a conviction under Section 201, it is 
necessary to show that an offeuce for which some person has 

been convicted or is criminally responsible has been commit- 
ted. 

(Emperor v. Abdul Kadir, 3 A. 279 ; 


Matuki Misser v. Queen Empress, 11 0. 619.) 

Section 201 refers to_ persons other than the actual crimi- 
nals -who, by their causing evidence to disappear, assist the 
principals to escape. The person who commits the offence and 
atterwards cancels the evidence of it cannot be punished on 
both herfs of the charge, and Section 201 does not apply to a 
crim nal causing disappearance of evidence of his own crime. 

(Queen n. Ram Soondar Shootar, 7 W. R. Cr. 521; 

^ Reg. Kashinath Dinkar. 8 B. H. C. Or. 126 ; 

Empress D. Kishna, 2 A. 713; 


Queen^Empress v. Lalli,. 7 A. 749 ; 
Queen-Empress «. Dungar, 8 A. 252 ; 


Emperor v.. Behali Bibi, 6 C. 789 


L. J. 


re 

.) 


1 Narasigadtt, 30 Ind. Oas. 135, Madras =*16 Or. 
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When the evidence makes it certain that one of two per- 
sons is the actual murderer, but it is not certain which should 
be convicted under Section 302 and which under Section 201, 
neither can be convicted under Section 201. 

(Torap All v. Queen-Empress, 22 0. 638.) 

But a person against whom a charge under Section 302 
fails can be convicted under Section 201 if a charge under 
that section is brought home to him, though it would not be 
safe and proper to convict an accused person under this section 
merely upon his own confession made while under a charge 
of murder, and exculpating himself from, and inculpating 

others in, the crime. 

(Nazir v. Emperor, 6 P. E. 1902. 

Bucha V. King- Emperor, 1 P. R. 1904.) 

Section 201 is an attempt to define the position known in 
England as that of an accessory after the fact. It is settled 
law that a principal cannot be convicted as an accessory after 
the fact. The rule laid down in Empress v. Limbya (Unre- 
ported Cr. Case, Bom. H.C. R. 1895 at p. 799) may be 
Lcepted, that when it is impossible to say definitely, however 
strongly it might be suspected, that an accused was guilty of 
murder, mere suspicion was no bar to a conviction under 
Section 201. But if it be accepted as a proved fact that the 
accused before the court disposed of a dead body, and if the 
acLptance of that fact completes the chain of circumstantial 
evidence which proves beyond doubt that the _ accused^ were 
actual principals present at the murder and- taking part in the 
murder, they cannot be convicted of the minor offence of 
causing evidence of the murder to disappear even though by 
an error of the Judge or by a misconception of the position 
by the Public Prosecutor the charge of murder is subsequently 

withdrawn. 

(SumaBta Dhupi v. Emperor, 20 0. W. N. 166 ='23 0. B 
J. 333 = 17 Cr. L. J. 4 = 32 Indi Cas. 132, 1916.) 

Where the accused allowed a dead body to; remain near 
their fields and gave no information of the occurrence of a 
crime which they had good reason to believe had been com- 
mitted but no positive act of conceal ment was proved against 
themj it was hold that there- was no _ offence under Section 201, 
but accused; undey Section 202, 
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To sustain a conviction under Section 201 it is necessary to 
adduce proof that the accused, hearing or having reason to believe 
that an ofience had been committed, caused evidence of the 
commission of the offence to disappear with the intention of 
screening the offenders from legal punishment. 

(Mir Afzal v. Empress, 25 P. R. 1881.) 

When the accused, having reason to believe that a murder 
had been committed, and that Mt, B, the wife of the murdered 
man, was aware of the fact, took her away from the village 
where it was likely that enquiries as to the fate of the mur- 
dered man would be made, lest she should give information, 
itxwas held that these facts could not be said to constitute an 
offence under Section 20 1, as the taking of measures to keep 
a person out of the way, who is possessed of knowledge of the 
occurrence of a crime, or who is likely fo communicate that 
knowledge to others, does not amount to causing disappearance 
of evidence within the meaning of the law. 

(Muhammad Bakhsh ^, Emperor, 21 P. E. 1882.) 

When a Woman found in her house the dead body of a 
girl who had been murdered by her son, and locked the outer 
door without moving the corpse or concealing it, it was held 
that she was not guilty of causing the disappearance of evidence 
of a crime under Section 201. 

(King-Emperor t;. Rajan, 53 P. R. 1905.) 

D.— Compensation under Section 545. 

The Madras High Court has held that it is not legal to 
award compensation to the widow of a person killed out of a 
fine imposed under Section 304 A. 

352; 

Yalla Sanguli v, Maindi Ali, 21 M, 74 F. B.) 

This was followed in Emperor 'y. Wawnia phangar, 16 
Cr. P. L. R. 180, where it was held that compensation can only 
be given to the person injured and not to the heirs of a person 
who has been killed; and a similar ffnding was given in 
Queen-Empress v, Abdul Rahima, Eat, Un. Or. C. 763. 

The Punjab Chief Court, however, dissented from the view 
of the Madras High Court, and held in Queen-Empress v. 
Saif Ali, 17 P, R. 1898, that it is competent to the Court under 
Section 545 to award part of the^^^^ fi Imposed under Section 



304 to the widow of the person killed, but in Chuha v. Crown, 
18 P. K 1913, it was held that an order of compensation to the 
nearest heiis without specifying who those heirs may be was 
not a sufficient compliance with the law. 

E. — Murder by Deaf and Dumb Man. 

If an accused in a murder case, by reason of being deaf 
and dumb, is unable to understand the proceeding's in Court 
in the absence of any clear and specific provision in the Code 
he should be dealt with as a lunatic, and the matter reported 
to the Local Government under Section 47 1. 

(Emperor u. Gahnas, 37 P. R. 1889 ; 

Crown Dost Mohammad, 13 P. R. 1911.) 

F — Evidence 

There is authority to the effect that the mere fact that an 
accused person appears to have known where the corpus delicti 
or the plunder, and so forth, was is no proof that he is the 
murderer. But when an accused person is able successfully to 
point out not one spot but several, there is a presumption that 
he had something to do with the murder. 

(Matu u Crown, 18 P. R. 1917, referred to Queen-Empress 
t;. Sami, 13 M. 426, and Public Prosecutor v, Chiareddi 
Murayya, 12 Ind. Cas. 652, Madras). 

The mere fact that a person knows where the body of a 
murdered n an is buried is not in itself sufficient evidence to 
convict him of murder ; and a statement by the accused before 
the police that he had buried the body is not admissible in 
evidence (Emperor v. Turezi, 55 Ind. Cas. 685). 

In 13 M. 426 it was held that in cases in which murder 
and robbery have been shown to form parts of one transaction, 
the recent and unexplained possession of the, stolen property, 
while it would be presumptive evidence on the charge of robbery, 
would similarly be evidence on the charge of murder. This 
ruling was followed in Public Prosecutor u Chiareddi Murayy 
(2 M. W. N. 478 = 21 M. L. J. 1071=12 Cr. L. J. 564) and^^ 
Ramji v. Emperor (53 Ind. Cas. 481, Nagpur). 

1^^ the jewellery of a murdered 

child shortly after the murder taken with the other circum- 
stances of the case is good evidence of the murder. (In re 
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Boteha Ramudu, 6 M. L. T. 123 = 4 Ind. Cas. 1051—11 Cr. L. 
J. 157) ; but though in some cases an inference might be drawn 
from possession of the property of the murdered person by the 
accused, it is essential, to justify the inference, that there is 
satisfactory proof that the property was in fact in the posses- 
sion of the deceased when last seen alive. The absence of a 
reasonable motive for the murder is a most weighly circum- 
stance in favour of the accused. 

(Moyila Kurmiah v. Emperor, 145 M. W. N. 1913 = 18 
Ind. Gas. 337 = 14 Cr. L. J. 49.) 

When in a case of murder the facts clearly established 
were that the accused was last seen with the child alleged to 
have been murdered, and that he stripped her of most of her 
ornaments and sold them, and that her body was next found 
in a well, and the accused disclaimed all knowledge of the 
matter, ‘though he himself indicated the well, it was held that 
the accused waspuilty of murder. 

(Wadhawa Singh ii. Emperor, 27 Ind. Gas. 551=16 Cr 
L. J. 167). 

Similarly in a case when the boy left the village writh the 
accused shortly before sunset, and two days later his body was 
foundin a well with a stone tied to it and all the jewels missinv; 
death being due to strangulation, and the accused on the dav aft^ 
the disappearance sold articles similar to or identical S t£ 
mining jewels in a village 3 or 4 miles away, and he denied that 
he had taken the boy, it was held that he was rightly conyicted 
of murder (Public Proeecutor y. Paramanda, 44, M. 443) 

v J ^ accused, admitting the deceased 

had been at his house immediately before his death, declared 
t^t Ins respiration stopped owing to a fall from the roof and 
that he took the body and threw it into a tank, where it was 
afterwar^ found, and he also produced the ornaments worn by 
the^ child on the morning on which he was missed, it was held 
that this was not sufficient to find the accused guilty of murder 
especially when the medical evidence showed that the deceased 
might have been either intentionally or accidentally strangled 
and that the accraed could only be found guilty of an offence 
tinder Section 411. 

^ (Mng-Emperor y. Eajani Eanto Eoer, 8 G. W. N,-22 = l 
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And when the only evidence was a bundle of clothe 
which the accused produced, and which was identified as having 
been stolen from a person proved to have been murdered, and 
there is no admissible evidence on the record to connect him 
with the murder, it was held that it was impossible to do more 
than to convict him under Section 411. 

^ Ahmad tJ. Emperor, 220 P. L. R. 1913 = 23 P. W. R. iWs 
= 19 Ind. Gas. r07 = 14 Cr. L. J. 275.) 

When a woman was charged with the murder of a girl* 
and on the hope of pardon being given to here she took the 
police to a place and pointed out and produced certain orna- 
ments which the deceased was wearing at the time of her death, 
it was held that the evidence was admissible to show that 
the accused did go to a certain place, and there produce certain 
ornamenrs. Such evidence was admissible under Section 8 of 
the Evidence Act irrespective of whether the conduct of the 
accused was or was not the result of inducement offered by 
the Police. 

(Emperor v. Misri, 31 A, 592.) 

CIRCUMSTANTIAL EVIDENCE. 

Circumstantial evidence must be exhaustive and exclude 
the possibility of the guilt of any other person, or must point 
conclusively to the complicity of the accused. 

(Chirag-ud-din 'T. Emperor, 18 C. W. N. 1144 =» 11 Cr. 
L. J. 293 = 23 Ind. Cas. 501). 

But this dictum must be interpreted in a reasonable way. 
Thus the word ^'exhaustive ” must not be taken to mean that 
every incident short of the actual commission of the offence 
must be proved by positive evidence, and the word "possibility’* 
must not be treated as signifying "physical possibility, ” but a 
high degree of probability, that is so high a degree of probability 
that a prudent man considering all the facts and realising that 
the life or liberty of the accused person depends upon the 
decision, feels justified in holding that the accused eonimitted 
the crime. 

(Thakar Das The Crown, 32 P. R 1916.) 

A jury in dealing with a murder case, where there is 
direct evidence, but only what is called circumstantial evidence, 
has a twofold task ; it must first decide what portion of the 
circumstantial evidence has been established, and must theu 



^sk ilAseif wlictlier this is suifficient proof; that is^ whether the 

facts proved exclude the possibility that the deed was done by 

soioe other person. ^ It would not he proper to convic t 

merely because the jury thinks the accused’s guilt probable. 

If the jury has doubts, it should let the accused have the 
oenefit. 

(The Crown Brownings 7 P. R 1917.) 

evidence, four things are essential : 
(1) that the circumstances from which the conclusion is to be 
awri should be fully established; (2) that all the facts should be 
consistent with the hypothesis ; (3) that the circumstances 
snould be of a conclusive nature and tendency ; (4) that 

the circumstances should to a moral certainty actually 

exclude every hypothesis but the one proposed to be 
proved^ 

(Empress f. Hoshnab, 139 A. W. N. 1881.) 

If ^ ^ murder when there is no direct e%ddence, 

and the prosecution case is based merely on circumstantial 
evidence, considerations of doubt would be entitled to weight 

atio^ oTtVe:re^:1::r:r^^^^ alternative explan- 
. . “ ° ucoLdiseus ueatii, or it there were around for 

W evMci^^. “ • ; but When 

the evidence points to the accused alone and admits of no 

reasonable doubt, the accused can be rightly convicted 
(Muhammad ^Khasim u. Emperor, 718 M. W. X. 1914 

> ur. JU. J. 195.) 


only tf' 

the” dece«,ie3 c j i apmst the accused was thai 

of the deceased in'at ro^d pheedT^ the hnsbajn 

identificaUon when the evidence of thi 

d1St‘d"cf efn^ec^ J Se“S“r& 

89 = &M ni /em, 1914.16 Cr.L..- 


of colouri^no ^mTtlir pnoof of guilt, the presene 

not ^ much 'rn. blood on his nail parings, i 

wavs and can be explained in yariou 



(Nadir u Crowiij 43 P. W. R. 1914 = 16 Or. L X 75 -■=26 
Ind. Cas. 667,) 

The fact that an accused person was found with a gun in 
his hand immediately after a gun was fired, and a man was 
killed on the spot froir which the gun was fired, may be 
strong circumstantial evidence against the accused, but it is 
an error of law to hold that the burden of proving innocence 
lies upon the accused under such circumstances. If there are 
two persons who answer the above description, the circum- 
stantial evidence loses its weight v'ery substantially, When 
there is no evidence which of them fired the fatal slioti and 
when there is no finding that they had a common intention 
and acted in concert, and that the gun was fired in furtherance 
of their common intention, the legal inference from these find- 
ings must be that neither of them was guilty of the ofience 
of murder. 

(Nibran Chandra Roy King-Emperor, 11 0. W, N. 1085 
= 6 Cr. L. J. 304.) 

In a case of murder by opium poisoning, the evidence 
that the accused put some sugar into the vessel in which milk 
■was given to the deceased, and then sthred the milk with his 
finger and the deceased died a few hours afterwards, was 
held not sufficient for convicting the accused, particularly when 
the motive for murder was not strong. 

(Kala Singh u. Crown, 25 P. W. R. 1911 = 241 P. L. R. 
1911=12 Or. L. J. 484=12 Ind. 0as. 92.y 

When the corpse of a boy proved to hav^e been murdered 
by a sharp edged instrument was found floating in a canal, and 
it was proved that the accused had an unnatural intimacy with 
the deceased, that the deceased and the accused were seen in 
company on the evening six days before the discovery of the 
corpse, after which the deceased was never seen alive again, 
and the accused pointed out a spot in the canal where he §aid he 
-had thrown a darri and a gandasa, and that a darri and 
gandasa were actually found in the canal bed at that spot, it 
was held that these facts were sufficient to justify the finding 
that the accused murdered the deceased. 

(Kapur Singh v* Emperor, 98 P. L. R* 1918 = 50 Ind. Cas. 
481.) 

The mere fact that a conviction for murder is based on 
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circumstantial evidence is not a reason for passing the lesser 
sentence allowed by law. 

(Public Prosecutor v. Paramandi, 44 M. 443.) 

Although it is not illegal to convict a person on his own 
plea of guilty on a charge of a capital offence, it is advisable for 
the Court to take the whole of the evidence offered by the prose- 
cution and not to convict the accused solely on his own admission. 

(Queen-Empress u. Bhadu, 19 A. 119. 

Pala Singh u. King-Emperor, 54 P. R. 1905.) 

A wife who knew all about the proposal to murder her 
husband and was a consenting party to the commission of a crime 
is in the position of an accomplice, and her evidence should not 
ordinarily be accepted either as corroborative of the evidence of 
an approver or as sufficient, apart from independent- corrobora- 
tion, to justify the conviction of the accused. 

(Shahrah v. Crown, 20 P. E, 1919.) 


G. — Joint trials and charges. 

When the accused were at one and the same time tried for 
the offence of murder and robbery committed in the course of 
one transaction and for another robbery committed two or three 
hours previously, and at a place close to the scene of the robbery 
and murder, it was held that the trial of these separate offences 
together, though an error or irregularity within the meaning 
of Section 537, would not necessarily render the whole trial void. 

(Queen-Empress u. Mulua, 14 A. 502.) 
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Where certain persons who were alleged by the prosecution 
to have committed three, if not four, separate dacoities in the 
course of the same night were charged to the effect that they 
committed dacoity and were punishable under Section 395, it 
was held that the charge ought to have specified each alleged 
dacoity separately, and that in the form in which it was drawn 
it was not merely irregular, but bad in law, and a new trial was 
ordered. 

(Emperor I?atta, 26 A. 195 ; reference made to the P. C. 
ruling 25 M. 61, which overruled 27 0, 839.) 





ADDITIONAL NOTES AND COERECTIONS. 

Section 299 (b) and Section 300 (2) and (3). 

The theory that an offence may fall under the second 
clause of Section 299, but not under any clause of Section 300, 
such an offence being punishable under the first part of Sec- 
tion 304, has also been adopted by the Court of the Judicial 
Commissioner of Sind in Grown v. Hashim, 7 S. L. R. 29 = 14 
CF.L.J.459 = 20 Ind. Cas. 619. 


Therein it was held that in cases of death caused by reck- 
less violence and without premeditation, a safer criterion to 
determine whether the accused is guilty of the offence of culpable 
homicide not amounting to murder is the nature of the weapon 
used rather than the nature of the injury inflicted 

This Court has also adopted the theory of the restricted 
interpretation of the second clause of Section 300. As has been 
pointed out in Chapter I, the one theory is the necessary 
corollary of the other. Both have been adopted by the Courts 
01 Bombay, Sind and Burma; and neither by any other Court 
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It may be noted here that in the case Peruraal Naiken v 

eror, 193 M. W. N. 1912 (see pages 29 andS 1), the sentence 

transportation, but it appears from the iudgments that it 

intended that the conviction should be under the second 

of Section 304 and not the first part ; for instance, Abdur 

J., wrote " One would not under the eircumstances be 

a in presuming that he intended to cause such iniurv 

leceased as was likely to cause her death.” A conviction 

the first part of Section 304 would not be compatible 
such a finding. ^ 

Chapter II. 


mi a 1 ^ Sundar Singh -y. Crown, 6 P. W R 

1912, has been discusspd On ‘ * 

misleading i . account of an incorrect and 

S ft P™"- The accused 

grain. 

judgment c<„cl““ JoUows ™ The 
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pnsoumeut not too seTere a sentence. Snndar ISgh Z 



doing his duty m preventing Kalu frorn stealing his gram • and 
S Kalu^who’Z 

slarted a ”“wlrZZ*’d 

rrfuoe tto aentenoe to four yeSs’ rigorous TipSouLZ” la 

t was held that death was intentionally caused it is douhtfnl 
^^tlrer ths couviction was uudor the ^second Vt “fZcto 

VuZri '“t- ““ifW from 

itliis, lliey knocked him down and confimipr^ haai* i,* 

with the result that he died theraud aZ i!'," 

w o came to, the rescue of the first was also knocked down and 
beaten with a similar result. clown and 

Chapter V,, page 157 

and an action under Section 323 is personal 

and abates on the complainant’s death have been ovLulTd bv 
Hazara Singh ii. Crown, 2 L. 27, wherein it was held f W 
nal proceedings once instituted; whether upon a complain ™ot 
otherwise do not terminate or abate merely by reaZ of the 
yath of the complainant or of the person iniLd The 

has been lipld Kxr fVim Mr /i tj* i njuicci, J.J 16 same 

as ueen neia oy tne Madras High Court in Pnhh'e 
V. Paramandi, 44 M. 433. Prosecutor 

Chapter IX., page 294. 

p, • c)f Alexander Ruffe’s case are not given in the 

me bead-note is not quite correct. It was found th«f ihn 
appellant s coquet during the trial indicated very vLnW 
decked mental aberration. Although there was no^ inSv 

and Section Should not be applied; it was held that in%iew 

tte offenS“f Palliating the heinousness of 

the oflence, a sentence of five years’ rigorous irnprisonment 
would meet the ends of justice. ^ ^ '^onment 

Chapter X., page 317, Section 94, 

• J Killikyatara Bomma v. Emperor a wnmar, 

.nducea by threats of death, had called her Ler' to TS 



where the accused were waiting to murder him. It Was held 
that she could not claim the benefit of Section 94, inasmuch as 
murder is an ofience to which that section does not apply. She 
was not an accused person, so the question was not discussed 
in detail ; but it would appear to be open to doubt whether the 
word '' murder ” in Section 94 includes also abetment of 
murder.’" 

It might be argued that the offence of abetment of murder 
is punishable with death, and therefore is not distinct from the 
oSence of murder ; but this argument could not apply to a case 
of attempted murder punishable under Section 307. Thus if a 
maUj under the compulsion of threats and fear of instant death 
shoots at another man with intend to kill him, but death does 
not ensue, he will escape all punishment by the application of 
this section ; and yet his offence is much more serious than that 
of a blacksmith, for instance, who is compelled to aid and abet 
the offence of murder by opening the lock of a door knowing 
that it is intended that the person inside will be murdered. 

If Section 94 does not apply to his case, the minimum 
sentence to whicli he will be liable will be transportation for 
life, which would certainly be far in excess of his deserts. If 
this is the correct interpretation of the law as it stands, some 
amendment would appear to be necessary, such as the addition 
of a clause that if the ofience committed under such circum-' 
stances is abetment of murder, then such person is liable either 
to the punishment provided for the offence of murder or to 
imprisonment or fine, 
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39 161 Jeoii 90, 94, 100 

623 Katwaru .. 222 

28 Madbo ... ISO 

1 03 Chandar Singb 67, 68, 85, 

86 

234 Yusuf .. 

360 Gauri Sbankar 55 , 9 1 , B O 
686 Gulab ... 67, 68, 77, 84 

42 67 b irmal Singb 180, 197, 198 

273 deSouza ... 02 

302 Rama ... ... 26,52 

AHaRaBad WeeMy Hotes. 


Year. Page. Kama. 

1881 28 Bandbo Singb 218,269 

28 Bahadur ...218,269 

103 Bbikbam ... 1^1 

105 Bansi ... 

112 Mulua ... ••• S4, 51 

112 Rogi ... 

139 Hosbnak ... 

156 Sbeonandan 121 

156 Wazirulzama ...13!, 150 

172 Husain ••• 

... 64, 85 

"V 


1882 

23 

Indar 

160 

Pulandbar 


160 

Sedbu 

1883 

32 

Gatiu ... 


36 

Battia... 


231 

Bam Prasad 

1885 

96 

Sigdar 

175 

Kbursbed 


197 

Bamarua 


244 

Diwan Sing! 


297 

Isbri ... 


34,4? 


..1*3,104 
24 
219 






110 

..177,501 

..167,169 



360 


Year. Pago, 

Name. 

Page. ' 

Vol. Page. 

Name. I’age. 

18 S 6 

23 

Khushal Singh 

...219, 267 

25 90 

Anant ... ... 340 


135 

Bishambhar 

... 326 

39 .523 

Gulam Hyder ... 123 


254 

Bidlii ... 

220 

40 105 

Becbun ... 216 


295 

Debidin 

167 

4t 27 

Sarc ar Khan 17,21, 15 


297 

. Girwar 

16 



1887 

238 

Dharam Rai 

... 64,85 

Bomlbay High Court Beports. 

1890 

74 

Kallu ... 

25 1 



1891 

206 

Kalian Singh 

167 

1 17 

Bhala ... ... 161 

1892 

1 

Nand Kisliore 

IBS 

4 17 

Cassidy ... 2S6 


105 

Bashevshar 

... 64, SB 

5 59 

Dbaiiia ... 302 


233 

Miiuha... 

. , 64, 642 

(; 64 

Nan lam ... 165 

1833 

100 

-leoui ... 

...IC 3, 104 

7 70 

Vyankatrao ... 175 

189G 

149 

Fateh Singh 

... 64 

8 110 

Muhamni ad A rc aiij i 3 1 5 


170 

Shamshei* 

...220,329 

126 

Kashinatli ... 316 


11)4 

Fai^mz 

... lUU 

164 

Gbima ... 290 

1S97 

121 

Ram Gopai 

S'il 

12 1 

Ramji ... 165 

1898 

163 

Kaugla 

25, 52, 151 



1899 

186 

Senta . . ■ 

281. 

Bombay Law Beporter. 

1903 

2 

Sham Lai 

... 341 




43 

Kundan 103, 104, 291 

2 325 

vSukharara 280 

1904 

113 

Gullu ... 

338 

613 

Hasan ... log 

inofi 

193 

. Harka ... 

307 

.394 

Ileera ... 128 

1907 

186 

Altai Mian 

17S 

678 

Timmappa 129, 144, 150 

1908 

91 

•Suraj Bali 

133 


300 


Analxa”bad Law Journal. 


Vol. Page, 
3 602 

8 574 

9 186 

13 470 
691 

14 738 
789 


Name 

Muhammad Ishaq 
Ch. tin* 

Dhian Singh 
Rasul Khan 


o 

221 
284 
68, So 
222 


15 

17 


4T 

590 

56 

115 

200 

866 

985 


Madho ... 179,197 

Dharmdev Si^igh 274 
Jafar ... ...180,200 

Jageshwar ...222,265 
Tapti Pershad ... 133 

Laik Singh ... 25 

Bhim Singh ISO, 197, 198 
Abdullah ...223,267 
Piare ... ... 26 

Garib ... ... 54,69 


I. L. B. Bom'bay Series. 


1 342 
9 558 
10 512 

13 168 

14 115 
441 

15 194 

17 260 
626 

18 758 

19 247 

20 215 
394 

22 746 


Govinda 9,13,17,20,47 
Rakmaji 175,191,200 
Lakshman ...303,304 

Tulsi Ram 175, 193, 201 
MaganLal ... 63,317 

Narsans... 215, 229; 265 
20, 31, 60, 290 
...216,253 
301 
...216,267 
... 157 

109 

Latif Khan 160, 299, 317, 

340 

Koss 176,203 


■ 

Khandu 
Bhana ... 
Bostan 
Kahaoji 
Vasta 
Devji 


4 425 Nagu.wa 
679 Omkar 
879 Dumci.Ya 

5 1023 Krishna 

6 54 Elias 

10 761 Babolal 

11 8 Gulam 

14 887 Istlingapa 
1 3 635 Thave 

15 303 Subbappa 
991 Martii 

17, 68 Bhagwan 
2 1 7 Ramava 
906 HariBijal 
19 54 Bhagava 

823 Bai Jiba 
21 1101 Chatur 


fiS, 90, 158 
129 
21 
216 
166 


« ■ • 

« • » 
« • t 


* * K 


216 
129 
176, 203 
63, 66, 84 
290 
161 

88, 100, 130 

217 

88, 100, 13C 
... 23, 29 
... 23,56 


Burma Law Times. 

4- 17 NgaThwe 121 

253 Nga Po Lu ... 17, 43 

268 Mi Ela So ... 325 

7 71 NgaBaE .. 

10 170 Nga Paw 


79, 86 


173 


I. L. B. Calcutta Series. 


3 497 Butto 
623 Sahae Rao 

4 376 Modun 
764 Kerabdi 
815 Safatullali 

5 31 Rahimuddin 
351 Gonesh Dooley 


*. I69 

... 27 

... 169 

27, 50, 134 
... 149 

...120, 123 

...106, 134 


• f # 



3^1 


Vol. Page. Name, Page. 


6 

154 

Samshere 

123 

789 

Behala Bibi 

.. 346 

9 

639 

Peary Moliun 

...224,266 

10 

338 

Brae 

...224,267 

11 

106 

Behari 

234 

349 

Loke Natb 

... 218, 225, 
227, £71, 
272 


619 

Matuki^ 

346 


635 

Adu iShikdar 

... 343 

12 

495 

Chandra Kant 

... 220 

U 

566 

Snrkaroo 

... 105,134, 
316 

16 

206 

Ganouri Lai 

... 215, 225, 
229, 231, 
236, 268 


442 

Nilmoney 

... 218, 226, 
241, 2.53, 
272,273, 
S7 4 


725 

Mohim Mir 

...226,228, 

. 241, 272 

18 

49 

Haree Mobim 

...107, 134 

484 

Nayamuddin 

...123, 124 

19 

105 

Ferasat 

...227, 241, 
272 

20 

537 

Chandra 

255 

21 

392 

Mohur 

... ■ 228 


827 

Basiriiddin 

228 


955 

AVafadar 

...228, 269 

22 

276 

Sabri 

...329, 234, 
238, 268, 
269 


306 

Jahiruddin 

213 


638 

Torap Ali 

347 


686 

Lilia 

203 


759 

Sheo Progasli 

169 


805 

Bewa Singh 

... 224 


817, 

Eazai Mia 

...303, 304 

23 

604 

Kader Nasyer 

...303, 304 

24; 

230 

Jogendra 

191 


32i 

Jagarnath 

...181, 197 

' 

686 

Pachkauri 

..215, 221, 
226, 229, 
230, 236, 
243, 264 

23 

158 

Bajoo Singh 

... 169 


571 

Ai'.ant 

„ 230, 265, 
966 


030 

Tafazzul 

vJ 

isi 

27 

133 

MaHmnddin 

302 


839 

Abdul Rahman 

355 

28 

344 

Nazamuddin 

...168, 169 


411 

Raman Singh 

...181,231 


504 

Kazi Zeamuddin 

...220,231, 

267 


571 

Abalu 

112 

29 

S36 

Ebrahim 

169 


244 

Uma Oharan 

232 


VgL 

. Page, Name. 

i?ag6. 


417 

Bhai Lai 

... 332 


493 

Bheleka 

307 

30 

288 

Yakub Ali 

...S3'', S71 

1 

L084 

Sunclar 

170 

31 

424 

A biuash 

...182,201, 

233 

32 

664 

Bhagwati 

170 

33 

295 

Poresh Nath 

... 230, 233 
238, 238, 
261, 269 

34 

68G 

Dil Gazi 

305 


698 

Jotindra 

201 

35 

103 

Jairam 

... 234, 236 
267 


361 

Bolai De 

...182, 200 


368 

Kabiriiddin 

...226,259, 
260. 265, 
266 


384 

Mamiruddin 

... 236, 263, 
209 


443 

Ambika 

..237,266 


718 

Manaruddin 

237 

3G 

158 

Dasarathi 

...238, 269 


296 

Baijnath 

238, 239, 
267 


302 

Morgan 

...mboS, 

1 50 


659 

Gouridas 

70,86 


827 

Ram Khalawan 

2:i8 


865 

Silajit 

... 239, 26 

37 

1.22 

Sheikh Nasur 

*..182, 201, 
202 


G15 

Elem Mol la 

...70, 76,84 

39 

403 

Gora Mian 

... 186, 398, 
199 


7Sl 

Kudrutuliah 

.. 240, 258, 
370 


834 

Siva Sundari 

...240, 267 


855 

Pika Bewa 

,,, 93, loO 


896 

Kunja 

.. 240, 250, 
267 

40 

168 

Sita Ahir 

241 


511 

Ram Angutha 

...227,228, 
243, 272 


849 

Subed AU 

.,.201, 202 

41 

43 

Fateh Singh 

...200,242, 
250, 265 


754 

Manindra 

70 


S3'.; 

Prokash 

,..243,272 


1072 

Nirrnal Kanla 

... 70,71 



Gaicxitta I»aw Journal. 

4 

92 

Abdul Karim ...182,200 

9 

432 

Abdul H ahiiian ... 2 89 

17 

394 

Baburam ... 241 

29 

571 

,«» 339 



Caicutta Law Reports. 


Vol. 

Page. 

Name. 

Page. 

] 

521 

Ealee 

.. 224, 236, 
265 

9 

.*j 

2il 

Bejudhar 

27 

3 

49 

Bari Singh 

224 

7 

ioB 

Sumshere 

.. 124 


289 

Kadha Nath 

...224,267 

10 

278 

Raise Mundle 

238 

11 

232 

K aiicharan 

338 

Calcutta Weekly ITotes. 

1 

545 

Pasupat 

338 

2 

49 

Chatradhari 

230 

3 

605 

Chunder 

IS 1.231, 234 


627 

Mango bind 

... J8l, 2i'2 

4 

245 

Hridoy 

... 231, 272 


134 

Gopinath 

134 


843 

Rajani Kanta 

181, 201 

6 

72 

Madura 

279 

7 

T.Q. 

W. 

Harendra 

... 233, 268 

8 

22 

Rajani Eanto 

... 3«)0 


344 

Sahadev 

... 233, 272 


908 

Ha-endraLal 

233 

9 

125 

Bhola 

... 233 


599 

Budhu 

234 

10 

725 

Shibo 

306 

11 

176 

Bepin 

... 234, 266 


904 

tfasha 

93 


1085 

Nibran 

... 353 

12 

96 

Add&ita 

170 

13 

1180 

Shut Nath 

■«. 324 

16 

336 

Gurameeah 

183, 198, 199 


549 

Shayana 

... 183, 199 


1077 

Reazuddin 

... 241, £70 

17 1132 

Ramnandan 

... 242,264 


1247 

Pramotha 

243 

18 

275 

Chandulla 

... 244, 265 


548 

Preo Lai 

... 184, 201 


1144 

Chiraguddin 

351 


1176 

Narsingh 

135 


1274 

Hamaran 

... 244, 271 


1276 

Genu 

... 244, 271 


1279 

Dalu 

27,31, 59 

19 

653 

• » « 

339 

20 

166 

Sumanta 

347 

23 

1233 

Cbaru 

... 188, 200 

621 

Ram Sundar 

3O4 

24 

693 

^ anchanon 

... 245, 270 

856 

Eala Nath 

. . . 245 


Central Provinces Law 
Reports. 

5 41 Jawaln’r ... 45 

^ 18 Hirde Ram ... leo 

12 11 Muhammad ... 300 

U 126 Mardan Singh ... 56, 148 


Vol. Page. Name, 
188 Hanuman 
3 93 Dhaniram 
16 180 Wawnia 


l^age. 

109 

341 

348 


Criminal Law Journal* 

All quoted under other headings. 


Indian Cases. 


5 

138 

Nanhi Bai 

• It 4a 

291 

6 

251 

Reazuddin 


9, 54 

9 

452 

Farid 

it* 

333 


455 

Eanta Nejm 

t 1 1 

239 


669 

Mehrban 

• •• 

179, 203 

13 

^47 

Musai 

65. 85. 86 

15 

806 

Sengodan 

t ■ ■ 

249 

16 

511 

Chandu 


139, 150 

17 

414 

Thekumttathil 


333 

^4 

172 

Ram Harakh 

f • • 

328 


327 

I'oiithala 

• • 1 

327 


601 

Kotiya 


49 

26 

158 

Pacbai 

1 * * 

325, 338 


664 

Raghu 

• • • 

148 

2/ 

551 

■Wadhawa 

i • • 

350 

29 

78 

Choitano 

• t It 

244, 268 


670 

Kolangaret 

• » ¥ 

293 

30 

3 35 

Nalli 

• « * 

346 


449 

Ajudhia 

■ * # 

110 

31 

347 

Muthumada 

ft • # 

122 

82 

670 

Eayambu 

ft • • 

334 

33 

655 

Nennun 

• « • 

343 

35 

511 

Nga Tun 

# H 

43, 334 

36 

592 

Maung Aung 

It* 

17, 43 

38 

316 

^'ga Tnn 

« # f 

334 

41 

142 

Seat Ali 


305 


830 

Gorie 

® • # 

''4*1 

331 

43 

423 

Ghinua 

• * • 

304 


827 

Sukha 


342 

44 

40 

Penumetsa 

« • ft 

250, 267 

50 

337 

Satughar 


81 

52 

494 

Jadubar 

' t » 41 

280 

53 

481 

Ramji 

« • • 

249 

54 

51 

Ramzan 


77, 85 


773 

Mahesh Butt 

« « « 

261 

^ D 

477 

Mantalaji 

• « • 

304 


685 

Turezi 

• ■ • 

349 

56 

231 

Pertap Rai 

« » • 

261, 370 

57 

171 

Mato Bo 

4 # # 

44 


826 

Saberali 


27 

5S 

942 

Jhainman 

' 4l # d 

« • Ik 

87 

60 

50 

Sadha Singh 

* * • 

229 


I L. R, Laliore Series. 

2 27 Bazar Singh 357 


Lower Burma Rulings 

1872''~’3 892 “— 


89 Lu Maung 
91 Nga Tha Eu 
179 NgaShwe Po 


» ■ * 

« i • 


144 
144 
38, 56 


« f • 



•5 d M * 


36S 


Page. 

Name. 

Page, 

Vol. 

Page, 

Name. 

Page. 




11 

257 

Ella Boyan 

160 

271 

Nga Shwe Thau... 

38, 122 

12 

58 

Damodaxan 

139 

275 

Nga Shwe 

262 


352 

Lutchmaka 

348 

280 

Nga Shwe Waw... 

282 


459 

Venkatasami 303, 

304, 305 

292 > 

Nga Chet 

156 

13 

131 

Ramasami 

171 

300 

MiNi 

38 


148 

Kammaya 

246 

308 

Nga Pan Gyi 

144, 150 


426 

Sami 

349 

463 

Nga Sanya 

38 

15 

127 

Soma 

171 

466 

Nga Shwe Nwe ... 

296 

19 

349 

Pukot Kotu 

185, 197 

502 

Nga Kyaw 

279 


356 

Kalyani 

29, 49 

508 

Nga Thet 

38, 51 


483 

Duma Baidya 71, Si. 85 

595 

Nga Tun 

145 

21 

74 

1 alia ... 

348 

650 

Abdul Karim 

310 


78 

Tiruchittanibala 

1S6, 201 

893-- 

1900.— 





202 





249 

Subba ^ 120, 247, 

267, 299 

136 

Nga Taung 

327 


286 

Poomalai 

186, 201 

150 

Hakim Ali 

78 

25 

61 

Subrahmania 

255, 355 

219 

Nga Hla 

329 


624 

Ayya 

247 

22 L 

Nga Shwe In 52, 

145, 150, 

26 

249 

Regula 

248, 329 


145 

39 

39, 12‘^ 
346 
US 
262 
157 
278 
78, 84 
296 

40 I 
40 

110 

122 


426 Kga M?at 
452 Rla Tun 
459 Khwinya 
I- 45 BasLin 

46 Kga Tun 
56 Is'ga Aung 
221 Ya Baw 

232 Po Lon 

233 Po b'ein 
264 Tha Do Hla 

2 63 Hamid 

125 Shwe Nila U .. 

204 Nga San 

320 PoKin 

3 l22 Shwe Ein 14, 43, 42, 43, 47 

194 Po Taw 147 

196 Po Maung ... 156 

264 Pha Laung ... 79 

4 132 Nga Maung ... 41,118 

3ll Kyaw We ... 296 

367 BanU ... 41,53 

5- 79 MiPu ... 159 

80 Po Sin ... 17, 42 

100 Ma Nyein ... 147 

160 PoSet ... 124 

6 41 Nga I ... 282 

iOO Tun Baw 307, BOO, Bll 

7 13 Maung Gyi ... 306 

26 Po Win ... 281 

^ 125 Kya Nyun ... 17, 42 

0 117 Nga Shwe On ... 

I. Xi. !E Madras Series. 


3 224 Acharjys 

*>122 Khogayi 
33 Boy a 
245 Appavu 
, 17 Arayi 

18 Nachimnttu 
8 421 ChancLugadu 


28, 56, 138 

119 

111 

246 

171 

171 

300 


27 52 Dorasawmy 

28 454 Alingal 

35 243 Golla 

36 453 Jaladu 

37 119 Bali Reddi 

38 479 Mandni 
40 1028 Ratna 
42 547 Palami 
44 443 Paramandi 350, 353, 357 

Madras Xjaw Journal. 

17 323 Yenkatappa 
118 Vitti Tlievan 
19 238 Bozagellaya 
24 96 Rrishoa 


. 187, 203 
259, 324 
249 
316 
249 271 
122’ 309 
188, 200 
30, 59 


187, 1 97 
279 
187, 202 
250, 273 


Madras Iiaw Times. 


5 

107 

Kither Khan 


119 


28o 

Vyapuri 


248 

6 

17 

Logan 


24$ 


123 

Botcha 


350 

7 

386 

Mahomed Yakub 

187, 

203 

8 

462 

Garuga 

335, 

338 

9 

103 

Butari ... 


71 


168 

Parasurama ... 

187, 

l97 


362 

Ranga 


249 


480 

Murugaya 


119 

Madras WeeHy Notes. 


Year. 

Page 

. Name. 

Pane. 

1911 

47S 

Chiareddi 


349 

1912 

136 

Suryanurayama ... 

94, 

100 


193 

Perumal 29 

.51, 

356 


404 

Veerana 


338 


1108 

Kiilkyataia 

317, 

358 

1913 

o3G 

vSyed Batcha 

17 

',30 

1914 

718 

Muhammad Khayim 

352 

1915 

543 

Santa Gruz ... 


302 


621 

Sengoda ... 


281 

1916 

213 

FamboPillai 

25Cb 

265 

1919 

776 

Muthusawaini 


305 



364 


Wagpur law 


VoL Page. 


Name. 


1 134 Jliagru Goiid 
3 177 Jarlia 
7 180 Waris Ali 
7 iSS Vitlioo 
10 38 Pudu 
13 87 Lava 


Page. 

48 

330, 337 
310 
307 
328 
195, 201 


Year. No. 


Name. 


Page 


NTortli-West Provinces K. C. 
Reports. 

3 J74 Hurgobind ... 203 

5 38 Pamkoer ...104,148 

44 Giinga Singh ... lus! 104 


Oudh Cases. 

10 193 Hafiz Ali 

15 183 Raghumandan 

16 I9 Araliabirt 

17 184 Malipal Singh 


1877 

1879 

1880 


1881 


1882 


5 Habib 
36 Castorati 
1 Slier Baz 
ll Ganda Sin^h 

24 Ali 

25 Mir Afzal 

26 Nawab 
-38 Pira 

1 5 Saifulla 


323 

203 

...82, 84, 85 
203 


Patna Law Journal. 


1 550 Mohini 

2 487 Jagpat ' 

541 Harinder 

3 419 Fouzdar 
636 Khidir Bux 

4 289 Ramprasad 

5 64 Fandi Keot 

Punjalb Record. 

Year. No. Name. 


1866 


1868 

1869 


1870 

1872 


1874 

1876 


23 

32 

86 

87 

107 

122 

125 

10 

34 

8 

12 

13 

1 

13 

4 

26 

30 

16 

2 

17 


Nankee 

Gholam Russool 
Meah Mahomed 
Fuzl 


Mahomed 
Mohuii 
Boora 
Ktmhiya 
Koura 
Khema 
Mahomed 
Bnna 
Alladad 
Ramdai 
Sarnmidiir 
Hira Sio 
Hussun 
Saifucldin 
Malli 

Imamuddin 


gh 


...193, 201, 
202 

... 193, 199 
... 260, 271 
260 

.. 3 93, 199, 
260 
328 
339 


Page. 

302 
294 
159 
114 
316 
ri4 
113 
72, 342 
251 
95, 100 
32, 322 
344 
251 
102 
117, 123 
328 
110 
283 
32 

283 


1883 

1884 


1885 


3886 

1887 


2 1 Muhammad 

24 Bakhtawar 

34 Bahadur 
45 Data Ram 
17 Niamat 
33 Ghausar 

35 Sultan 
41 Hakim 

20 Sahibditta 

25 Gulbadhau 
32 Jaffir 

6 Mehr Khan 
32 Barkatulla 
34 Fatteh 

60 Bakhan 

6 1 Madat 

62 Ghufar 


251 
322 
334 
140 
389, 197 
348 
251, 269 
97 

140, 253, 
255> 269 
Bakhsh 348 

... 294, 340 

... 342 

294 

299 

109 

... 95, 100 
322 
342 
331 
253 
344 
10 

... 140 

... 90, 96, 
100, 140 
... 206 

55 


18S8 11 Hayat 

28 Jama 
40 Suba 

1889 4 Rasul 

8 AlamSher 

29 Rupa 
33 Chunni 
37 Gahna 

1890 7 Gohra 
8 Saidali 

10 Faqir 
15 Biru 
23 Azim 

1891 9 Attra 

1893 5 Karara 

18 Gajan 

18^4 Sl NurKhan 
1895 8 Tokha 


(wrongly given as 60) 
... 140, 150 


. 262, 


141, 


1897 

1893 

1899 

1900 


11 Kelly 
9 Zakaria 
17 Saif all 
8 Fazal 
4 Ohittu 
6 Ghulam 
21 Bhanga Singh 
37 Sahib 


57, 141 
12 
► 264 
305 
32 
, 149 
... 349 

111 
110 

... 72, 87 

... 345 

54 

.«• 312 

... 32, 51 

13, 33, 72, 
75,86,87 
... 253,254, 
273 

...226, 253, 
273 

... 33, 51 

172 

^^3, 51, 34S 
110 
280 
345 
327 
llO 



Year, 

No. 

Name. 

Page. 

1901 

4 Bhagwan 

254, 257, 




273, 274 


5 Miil\'erji 

326 


15 Chatar Singh 

... 281, 341 


16 Mohoa 

... 281, 282 

190S 

6 Nazrii 

347 


19 Gangu 

158 


29 Bag 

33, 51, 331 


oO liahniit 

... 34,51 

1904 

1 Bucha 

347 


1 Fazl Dad. 

116 


3') Jiwan Das 

... 286, 28h, 




294 

1;:I05 

22 

Kararuddm 

127, 142, 151 


53 

liajan 

348 


54 

Fala Singh 

354 

190 G 

5 
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